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[15 NOVEMBER 2017]

House of Lords
Wednesday 15 November 2017
3 pm
Prayers—read by the Lord Bishop of Ely.

Fourth Industrial Revolution
Question
3.06 pm
Asked by Lord Holmes of Richmond
To ask Her Majesty’s Government what crossgovernment work they are undertaking to maximise
opportunities from the fourth industrial revolution,
particularly in terms of digital skills, artificial
intelligence, machine learning and distributed ledger
technology.
TheParliamentaryUnder-Secretaryof State,Department
for Business, Energy and Industrial Strategy (Lord Henley)
(Con): My Lords, we recognise the huge benefits of the
fourth industrial revolution and are working across
government to exploit them. The digital strategy outlines
ways to make Britain the best place to start and grow
a digital business, trial new technology or undertake
advanced research. We are working closely with industry,
consideringtherecommendationsof twomajorgovernment
and industry reviews on digitalisation and artificial
intelligence.
Lord Mendelsohn (Lab): My Lords—
Lord Holmes of Richmond (Con): My Lords, I
thank my noble friend for that response. There are
some excellent initiatives in various departments, not
least the use of blockchain in the Department for
Work and Pensions to greatly empower benefits recipients.
Does my noble friend agree that all the advantages of
the fourth industrial revolution will be realised only
through a connected, collaborative approach across
the whole of Whitehall? Otherwise, the opportunities
before us will not be fully utilised and realised and we
will fail, fast.
Lord Henley: My noble friend is right to say that
there are great opportunities ahead of us. He is right
to stress the need to work across government. There
will be no silos in government, as far as we can make
clear. BEIS and all other departments will work together
on this. I merely mention BEIS because that is where I
happen to be at the moment—I am sorry; I could have
expressed that better. The other point to make to my
noble friend is that we want to work with industry and
all those outside to make sure we receive the benefits
of the change we are seeing with the fourth industrial
revolution.
Lord Mendelsohn: My Lords, I apologise to the House
for my enthusiasm. I also apologise to the noble Lord,
Lord Holmes—a great ally on many issues—for getting
up far too early.
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Although the fourth industrial revolution is a
recognisable force that promises great GDP growth
and the transformation of the world of work and
production, the greatest risk to economic efficiency is
that income and wealth will be ever more skewed. A
weight of reports, including an excellent one by UBS
Investment Bank, warn that inequality will be greater
and the benefits will accrue to fewer and fewer people.
As part of their work on the fourth industrial revolution,
will the Government establish not only new measures
to track this issue, but appropriate targets to ensure
that its economic benefits fall to all in society?
Lord Henley: My Lords, I welcome the noble Lord’s
enthusiasm for these matters. I think the House is
grateful for his very prompt intervention.
The noble Lord recognises, as I do, that changes are
coming and that we must accept them and work for
them. He will have seen the Made Smarter Review that
we commissioned, published only a week ago by the
chairman of Siemens, and I think he would accept
that we will see many more jobs; I think the review
estimated this could create something in the order of
135,000 new jobs. In terms of what he was saying
about greater inequality, which I do not accept, there
are estimates that the fourth industrial revolution will
not only create new jobs, but create them faster and
create better-paid jobs. That is something we need to
look at. I will certainly look at the other reviews he
mentioned, but there are challenges that we must accept.
These changes are happening and we must work to ensure
that they happen to our best advantage.
Lord Fox (LD): My Lords, I am delighted that the
Minister has mentioned the Made Smarter Review,
which highlights that the UK is slow in adopting
digital technology compared with our industrial
competitors. One of the things it proposes is to run an
adoption pilot scheme and to use the north-west of
England as the location for it. Does he agree that we
need to hurry up the adoption of a digital strategy and
that a pilot in the north-west of England would be a
good way of moving that forward?
Lord Henley: My Lords, I shall not make any firm
commitments about that review, which was published
only at the beginning of the month. Noble Lords will
know that we have already had a Question dealing
with it. I confessed that I had not yet read the full
246 pages of the review, but I am making progress
under the advice of the Leader of the Opposition,
who recommended that I read it with a mug of cocoa.
I will look at all recommendations. I will not make
promises about the north-west of England but the
noble Lord will know I have a particular interest there.
I would welcome going back up there as often as
possible.
Baroness Lane-Fox of Soho (CB): My Lords, arguably
the biggest challenge facing Governments globally at
the moment is the disconnection between policy, legislation
and the pace of technological change. Will the Minister
give the House a sense of how the Government are
approaching closing that gap and, to use a trendy tech
word, disrupting their own policy-making processes to
keep abreast of developments?
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Lord Henley: My Lords, it would be wrong for me
to make any promises regarding legislation as I have
the beady eye of the Chief Whip on me. This House
and another place will be fairly busy with what we will
be doing over the coming year, but I certainly take on
board all the noble Baroness’s other suggestions. We
welcome what she has to say.
Lord Hamilton of Epsom (Con): My Lords, does my
noble friend accept that inequalities have very much
been caused by central banks printing money, which
the European Central Bank continues to do? This
finds its way into assets, so those who own assets get
richer while those who do not stay where they are.
Does he not agree that if the Labour Party’s principle
is that it should print more money, that situation will
get worse, not better?
Lord Henley: My noble friend makes a very good point.
Lord Grocott (Lab): My Lords, as we are referring
to the fourth industrial revolution, is this not a timely
occasion to remember the first Industrial Revolution
and its birthplace, Telford in Shropshire, particularly in
view of the fact that the Iron Bridge is currently being
refurbished? Any support for that would, of course, be
much welcomed. It is also home of the world-famous
Ironbridge Gorge Museums. I might also mention the
Telford Steam Railway, of which I am president.
Lord Henley: I am very grateful that I do not have to
deal with the second and third industrial revolutions,
but I thought that someone in this House would want
to mention the first. I did not think anyone would be able
to remember the first, but the noble Lord pays a valid
tribute to his former constituency. We recognise that
and hope that the Iron Bridge in Telford gets well soon.
Baroness Benjamin (LD): My Lords, I draw the
attention of the House to the Lords Communications
Committee’s report Growing Up with the Internet. Of
course we have to maximise the opportunities of the
digital revolution, but how are the Government planning
to protect society—especially our children—from the ethical
and moral implications, and long-term consequences,
of artificial intelligence and machine learning?
LordHenley:MyLords,IwasnotontheCommunications
Committee when it considered and produced its Growing
Up with the Internet report—I think that the noble
Baroness was. Since I left the committee, I believe that
the Department for Digital, Culture, Media and Sport
has responded to that report and I refer the noble
Baroness to the letter of response.

English Churches and Cathedrals
Sustainability Review
Question
3.14 pm
Asked by Lord Beith
To ask Her Majesty’s Government when they
expect to receive the report of the English Churches
and Cathedrals Sustainability Review, which was
announced in 2016.
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Lord Beith (LD): My Lords, I beg leave to ask the
Question standing in my name on the Order Paper
and, in doing so, declare my registered interest as
president of the Historic Chapels Trust.
TheParliamentaryUnder-Secretaryof State,Department
for Digital, Culture, Media and Sport (Lord Ashton of
Hyde) (Con): My Lords, I understand that the chair
and the panel are currently finalising the report and
recommendations in consultation with key stakeholders.
It is hoped that they will submit the report to the
Chancellor and the Secretary of State for DCMS before
the end of the year.
Lord Beith: I thank the Minister for that reply, but
does he realise how much concern there has been at
the ending of the Heritage Lottery Fund’s dedicated
scheme for major repairs to historic places of worship?
Do the Government hope that the sustainability review
report to which he referred will provide some answer
and will it open some doors in the Treasury? If it does,
what will be the position of non-conformist and Roman
Catholic historic buildings, which do not fall within
the remit of that sustainability review?
Lord Ashton of Hyde: Of course, I understand the
implications of the HLF’s fairly sudden decision to
close the grants for the places of worship scheme. As a
result, the Minister responsible has had discussions
with the HLF. I am pleased to say that it has guaranteed
to make available the same proportion for the next
two years, so the funding will continue. As for other
faiths, it is true that the review concentrates on the
Church of England, but any lessons learned from that
can be taken forward and applied to other faiths. The
main government funding, of course, applies to other
faiths.
Lord Cormack (Con): My Lords, does my noble
friend accept that some comfort will be drawn from
his words, but does he also accept that the churches
and cathedrals of this country, of which Lincoln is a
prime example, are among the glories of the western
world? Will he recognise that the generosity of the
former Chancellor of the Exchequer, George Osborne,
in giving £50 million towards the repair and restoration
of cathedrals was most welcome but it is a tiny sum of
money compared with the importance of the buildings?
Can we have an assurance that the Government will
repeat that largesse in the very near future?
Lord Ashton of Hyde: The Government have already
committed to maintaining the funding until 2020. In
fact, there is a good story to tell: over the past 40 years
—so this includes Governments of both colours—
£1.36 billion has been spent on historic places of
worship. During the 2014-16 period, an exceptional
total of £185 million per year was spent. Of course,
the fund that my noble friend mentioned was just one
area in which the Government have spent money. As a
result of this 40 years of taxpayers’ money being spent
on them, only 4% of those listed places of worship are
on the at-risk register.
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Lord Morgan (Lab): My Lords, is it not the case
that, in France, churches and cathedrals are admirably
resourced, even in the most remote areas of the
countryside? That is because the state assists with the
physical problems of churches. The explanation there
is that the people of France, like the people of Wales,
have the benefit of a disestablished church.
Lord Ashton of Hyde: As I said, the listed places of
worship grant scheme applies to all faiths. The taxpayer
has spent an extra £95 million in the past two years
to support places of worship. As I mentioned in the
previous answer, I think that we are in a pretty good
place.
The Lord Bishop of Ely: My Lords, I am very
grateful to the noble Lord, Lord Cormack, for his
intervention, Lincoln having recently won a favourite
cathedral award—Ely is not too bad either. Of course,
these churches, cathedrals and chapels are part of our
shared heritage, but does the Minister agree that even
more important is the work undertaken by cathedrals
and churches in food banks, in supporting economic
regeneration and in working with homeless people
and the lonely, especially in remote parts of the country?
Does he agree that the Government should endorse
that work and will he encourage the way in which they
can support it through the use and deployment of
these buildings?
Lord Ashton of Hyde: Of course I agree with the
right reverend Prelate that one way that churches can
remain relevant is to involve themselves with things
that go on in their community. That is exactly what the
review is going to look at, among other things, including
the uses of listed buildings for purposes beyond worship
and what barriers prevent that happening.
Lord Shutt of Greetland (LD): My Lords, will the
Minister make it clear that there must be parity of
esteem, when any state resources are being used,
between churches of the established Church and
nonconformist churches, chapels, meeting houses or
Roman Catholic churches, which are not covered
by many of the schemes that cover the established
Church?
Lord Ashton of Hyde: That is precisely why the
Listed Places of Worship Grant Scheme covers all
faiths.
Lord Tebbit (Con): My Lords, will my noble friend
correct our noble friend Lord Cormack? The former
Chancellor did not give any of his money to these
projects; he merely acted as a siphon for taxpayers’
money. The Chancellor of the Exchequer does not
have any money.
Lord Ashton of Hyde: I cannot comment on the
former Chancellor’s personal finances, but I understand
the point—I think it was implicit in what my noble
friend Lord Cormack said.
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West Papua
Question
3.21 pm
Asked by Lord Harries of Pentregarth
To ask Her Majesty’s Government what assessment
they have made of the petition presented to the
United Nations by the people of West Papua requesting
that the United Nations carry out its 1962 commitment
to let the West Papuan people exercise the right of
self-determination.
The Minister of State, Foreign and Commonwealth
Office (Lord Ahmad of Wimbledon) (Con): My Lords,
we are aware of recent media reporting on a petition
on Papuan independence. We have not received a copy.
The relevant UN bodies have informed us that the
petition has not been formally submitted to them. We
will of course continue to follow the situation in Papua
with great interest.
Lord Harries of Pentregarth (CB): I thank the Minister
for his Answer, but does he agree that this petition was
truly remarkable? It was signed by 1,804,421 people
inside the country, 95.77% being indigenous West
Papuans and 4.33% Indonesian transmigrants. The
estimated 1,708,167 signatures by indigenous West
Papuans represents 70.88% of the population. Is this
not truly remarkable? Is it not a startling contrast to
what happened in 1969 when, after the occupation of
West Papua, Indonesia hand-picked only 1,026 people
and forced them at gunpoint to declare support for
Indonesian rule?
Lord Ahmad of Wimbledon: My Lords, the noble
and right reverend Lord is referring to the media
reporting on the petition, and he has presented the
facts as reported in the media. However, on receipt of
this Question I checked with our mission at the United
Nations in New York and we certainly have not ourselves
received a copy of the petition. Furthermore, the UN
Secretariat has not received such a petition. As for the
situation in Papua, particularly West Papua, the noble
and right reverend Lord speaks with great experience
and I know of his interest. The United Kingdom
continues to seek to ensure that all rights, including
those of media reporting, are upheld and we have been
encouraged by the recent steps that the President of
Indonesia has taken in granting increasing clearance
for journalists to report from that region.
Lord Collins of Highbury (Lab): My Lords, the
Minister will know that at the beginning of this year
his predecessor, the noble Baroness, Lady Anelay,
shared the concerns of the noble and right reverend
Lord about human rights abuses. One thing that is
clear is that those abuses are continuing and the
Government are monitoring them. Will the Minister
take this matter up at the UN and support the request
for a special representative to investigate the continuing
abuses of human rights?
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Lord Ahmad of Wimbledon: With regard to the
United Kingdom’s presence, our ambassador is visiting
the region. The noble Lord referred to previous exchanges
in your Lordships’ House; we of course remain concerned
about the reports of abuses there and the human
rights situation on the ground. We continue to make
our representations clearly in international fora and, I
assure the noble Lord, in direct representations at the
highest bilateral level to the Indonesian Government
themselves.
Lord Dholakia (LD): My Lords, if I may follow up
on the previous question, the matter of human rights
abuses was and is being investigated by the Government
of Indonesia. They are looking in particular at the
accountability of the security forces which opened fire
on a peaceful demonstration. Can the Minister get in
touch with his counterpart in the Indonesian Government
to see how far this investigation has advanced and
what action could be taken against those who perpetrated
such serious crimes? While we are on the matter of
independence for West Papua, have the Government
raised it with the UN General Assembly to identify
what other routes West Papua can take to address
democratically the matter of independence, in accordance
with international law?
Lord Ahmad of Wimbledon: On West Papua, it is
important to say for the record that the United Kingdom
retains its position on supporting the integrity of
Indonesia. I will follow up with my opposite number
in the Indonesian Government to get an update on the
situation raised by the noble Lord. Let me be clear
also that we are cognisant of the situation on the
ground; that is why our ambassador has visited the
region a number of times. I also draw to the House’s
attention the fact that when the universal periodic
review took place earlier this year, we raised human
rights issues with specific reference to journalists who
were not being allowed to report freely from the
region.
Lord Hannay of Chiswick (CB): My Lords, will the
Minister accept that I have an interest in this because
I advised BP on its gas deposit in West Papua and
visited there regularly for seven years? Can the Minister
say whether journalists, both Indonesian and international,
now have free access to West Papua? Do they have the
ability to shine some light on the accusations of
human rights abuses—and, if not, will we continue to
press the Indonesian Government to give that right of
access?
Lord Ahmad of Wimbledon: The noble Lord speaks
with great experience of the region and the country.
I can assure him that, as I alluded to in an earlier
response on this Question, President Jokowi has granted
many more open rights. He has granted an equalisation
of rights of access for journalists reporting on West
Papua. Of course, the situation continues to be monitored
on the ground. To answer the noble Lord’s question
directly, there certainly is reporting. That is why we
raised in the UPR that the free access to which the
President has certainly committed is not translating
itself on the ground. I assure the noble Lord, and your
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Lordships’ House more generally, that we will continue
to raise not just the freedom of journalists within the
region but all issues of human rights in West Papua.
Lord Lea of Crondall (Lab): My Lords, with Indonesia
being the fourth-largest country in the world by
population, and by far the largest in ASEAN, the
trend towards a degree of autocracy in ASEAN is
worrying. Have the Government had discussions with
our friends in Australia about their experience of
being a close neighbour? Have they suggested that we
in Europe can be of more assistance in getting the
balance right in Indonesia—as the Indonesians are
our friends—between human rights and all the economic
development, religious and other questions that face a
very complicated country such as Indonesia?
Lord Ahmad of Wimbledon: There are many parts
of the world, including our own, where the challenges
and complications of any population are a priority for
any Government. Let us not forget that Indonesia is,
first and foremost, a democracy and that the current
President was elected on a mandate of pluralism. We
welcomed his election and, from his statements and
the actions he has taken, are encouraged by what has
been done centrally. There are of course worrying
issues of human rights; we can talk in terms of the
journalist fraternity or about minority rights, including
minority religious rights, in Indonesia. Those remain
of deep concern to Her Majesty’s Government and we
continue to raise them bilaterally and in international
fora, as appropriate.

Saudi Arabia and Iran
Question
3.30 pm
Asked by Lord Luce
To ask Her Majesty’s Government what action
they are taking, together with international partners,
to encourage Saudi Arabia and Iran to work to
reconcile their differences.
The Minister of State, Foreign and Commonwealth
Office (Lord Ahmad of Wimbledon) (Con): My Lords,
we urge the de-escalation of tensions in the Middle
East. The Foreign Secretary condemned the attempted
missile strike on Riyadh and expressed concern that
Lebanon should not be used for a proxy conflict. He
has spoken to the Saudi Arabian, Iranian and Lebanese
Governments. The Minister for the Middle East, my
right honourable friend Alistair Burt, expressed concern
over reports that Iran provided the Houthis in Yemen
with ballistic missiles. We are encouraging the Saudi-led
coalition to ensure that humanitarian access remains
open.
Lord Ashdown of Norton-sub-Hamdon (LD): My
Lords—
Lord Luce (CB): My Lords, bearing in mind that
Iran and Saudi Arabia are important regional powers,
does the Minister agree that their present relationship,
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involving proxy wars, could at any moment spark a
wider conflict in the whole region, between Yemen
and Lebanon, thus bringing hell on earth to an even
greater number of long-suffering people in the Middle
East? Bearing in mind Britain’s long-standing relationship
and friendship with the Gulf countries and our active
participation in the Iran nuclear agreement, will the
Government take a much more vigorous lead with the
international community, including countries such as
Germany and France and perhaps Asian countries, to
persuade these two important countries that it is in all
our interests—including that of the United States—that
Iran and Saudi Arabia should embark on a sustained
dialogue to help build a more peaceful Middle East?
Lord Ahmad of Wimbledon: I agree with the sentiments
of the noble Lord, who knows the region well. I think
I speak for everyone in your Lordships’ House and
beyond when I say that we wish to see a resolution not
just of the conflict in Yemen, where innocent civilians
in particular are suffering, but of any conflict between
Iran and Saudi Arabia, which is worrying not just to
the region but to the whole world. This conflict is
tribally based and has not just arisen since the regime
took over in Iran in 1979; it is a deep-rooted, embedded
conflict which goes back to the division in Islam
between the Sunni and Shia communities. I assure the
House that Her Majesty’s Government are using all
means available to us to make bilateral representations.
We remain very supportive of the nuclear deal with
Iran. We are using all good offices to ensure, first and
foremost, that the suffering of those in Yemen can be
brought to a halt. Ensuring free access for United
Nations and other agencies will be a first step in
providing humanitarian relief to civilians in Yemen.
Lord Hain (Lab): My Lords—
Lord Ashdown of Norton-sub-Hamdon: My Lords—
The Lord Privy Seal (Baroness Evans of Bowes
Park) (Con): My Lords, we will hear from the Labour
Benches and then from the Liberal Democrat Benches.
Lord Hain: My Lords, does the Minister accept that
we have to adopt a much more even-handed stance
between Tehran and Riyadh in order to resolve the
toxic instability afflicting the entire Gulf/Middle East
region? We are seen to be allies of Saudi Arabia—I do
not dispute the need for that—and to take the side of
Saudi Arabia and the Sunni Muslim faith against Iran
and the Shia Muslim faith. We need to be equal-handed
between the two in order to end the proxy wars in
Yemen, Lebanon, increasingly, Syria and Iraq.
Lord Ahmad of Wimbledon: I assure the noble Lord
that we support the work that Saudi Arabia has done
in the region. The stance we have taken on recent
events regarding the Iranian nuclear deal shows the
importance the UK attaches to bringing stability to
the wider region. As for the two branches of Islam,
let us not forget that there are 73 branches of Islam
and Her Majesty’s Government are neutral in our
interpretation of all of them.
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Lord Ashdown of Norton-sub-Hamdon: My Lords, I
apologise to the noble Lord and to the House for
seeking to blunder in ahead of him; it was most
inappropriate. Even allowing for the fact of jihadist
terrorism, is not the greatest threat to peace coming
from the Middle East now the imminent danger of a
conflict between the Sunnis and the Shias, led by
Saudi Arabia and Tehran, in which the West is backing
one side and Russia the other? In the light of this, is it
not foolish for the United Kingdom Government to
be supporting, tacitly and with arms, Saudi Arabia
while it is committing such clearly illegal acts in Yemen?
Lord Ahmad of Wimbledon: First, as the noble Lord
knows, the UK is not directly involved with the Saudi-led
coalition. He talks about alliances, and of course the
alliance between the United Kingdom and Saudi Arabia
is an important one. But at the same time—I have
made this point clearly already—we believe very strongly
that peace and stability in the region requires both
Iran and Saudi Arabia to resolve their differences and
move forward in a positive vein. This is not about
taking one side over the other. We make sure that any
representations we make—including to the Saudis—on
concerns we have, particularly about the conflict in
Yemen, are made clear and at the highest level.
Lord Howell of Guildford (Con): My Lords, does
my noble friend accept that one other product of the
Saudi-Iran rivalry, in addition to the horrors in Yemen,
is the stand-off between Saudi Arabia and Qatar,
which of course is undermining the whole solidarity of
the Gulf Cooperation Council? Does he agree that the
UK might be able to contribute to ending that dispute
by looking more carefully at allegations that Qatar is
assisting Iranian subversion and actual terrorist groups
such as al-Nusra, establishing whether they true, and
if so what Qatar’s motives are in pursuing this particularly
destructive course?
Lord Ahmad of Wimbledon: First, the dispute between
Qatar and Saudi Arabia is of course a concern, particularly
regarding the unity that we have seen across the Gulf
Cooperation Council. On resolving that dispute, I
agree with my noble friend, which is why we have been
lending full support to the efforts by Kuwait in particular
to find a resolution to all these issues—including the
one that he has raised—to ensure that this dispute can
be resolved as soon as possible. The concern remains
with all these disputes, wherever they are within the region,
that if we do not see a resolution, we will increasingly
see instability across the region, which benefits no
one—not just the region but the wider world.

Sanctions and Anti-Money Laundering Bill
[HL]
Order of Consideration Motion
3.37 pm
Moved by Lord Ahmad of Wimbledon
That it be an instruction to the Committee of the
Whole House to which the Sanctions and Anti-Money
Laundering Bill [HL] has been committed that they
consider the bill in the following order:
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Clauses 1 to 4, Schedule 1, Clauses 5 to 41,
Schedule 2, Clauses 42 to 47, Schedule 3, Clauses 48
to 53, Title.

Motion agreed.

Zimbabwe
Statement
3.38 pm
The Minister of State, Foreign and Commonwealth
Office (Lord Ahmad of Wimbledon) (Con): My Lords,
with the permission of the House, I will repeat the
Answer given by my right honourable friend the Secretary
of State for Foreign and Commonwealth Affairs to an
Urgent Question in another place on the current situation
in Zimbabwe:
“In the early hours of this morning, soldiers from
the Zimbabwean army deployed in central Harare,
taking control of state television, surrounding government
ministries and sealing off Robert Mugabe’s official
and private residences. At 1.26 am local time, a military
officer appeared on state television and declared that
the army was taking what he called ‘targeted action’
against the ‘criminals’ around Mugabe. Several
government Ministers, all of them political allies of
Grace Mugabe, are reported to have been arrested. At
2.30 am, gunfire was heard in the northern suburb
of Harare where Mugabe has a private mansion. Areas
of the central business district have been sealed off by
armoured personnel carriers.
Our embassy in Harare has been monitoring the
situation carefully throughout the night, supported by
staff in the Foreign Office. About 20,000 Britons live
in Zimbabwe and I can reassure the House that so far
we have received no reports of any British nationals
being injured. We have updated our travel advice to
recommend that any Britons in Harare should remain
in their homes or other accommodation until the
situation becomes clearer. All our Zimbabwean and
UK-based embassy staff and their families are accounted
for. I will say frankly to the House that we cannot tell
how developments in Zimbabwe will play out in the
days ahead, and we do not know whether this marks
the downfall of Mugabe or not. We call for calm and
restraint.
The events of the past 24 hours are the latest
escalation of months of brutal infighting within the
ruling ZANU-PF party, including the sacking of a
vice-president and the purging of his followers, and
the apparent positioning of Grace Mugabe as a contender
to replace her 93 year-old husband.
Honourable Members on all sides of the House
have taken a deep interest in Zimbabwe over many
years, and I pay particular tribute to the courage and
persistence of my friend—and I can say that—the
honourable Member for Vauxhall, who has tirelessly
exposed the crimes of the Mugabe regime, visiting the
country herself during some of its worst moments.
This country, under Governments of all parties, has
followed the same unwavering principles in its approach
to Zimbabwe. First and foremost, we will never forget
the strong ties of history and friendship with that
beautiful country, accurately described as the jewel of
Africa.

Zimbabwe
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All that Britain has ever wanted for Zimbabweans
is for them to be able to decide their own future in free
and fair elections. Mugabe’s consuming ambition was
always to deny them that choice. The House will
remember the brutal litany of his 37 years in office:
the elections that he rigged and stole; the murder and
torture of his opponents; and the illegal seizure of
land, leading to the worst hyperinflation in recorded
history—measured in billions of percentage points—and
forcing the abolition of the Zimbabwean dollar. All
the while, his followers were looting and plundering
that richly endowed country, so that Zimbabweans
today are, per capita, poorer than they were in 1980,
leaving many dependent on the healthcare, education
and food aid provided by DfID.
Britain has always wanted the Zimbabwean people
to be masters of their fate and for any political change
to be peaceful, lawful and constitutional. Authoritarian
rule, whether in Zimbabwe or anywhere else, should
have no place in Africa. There is only one rightful way
for Zimbabwe to achieve a legitimate Government,
and that is through free and fair elections held in
accordance with the country’s constitution. Elections
are due to be held in the first half of next year, and we
will do all that we can with our international partners
to ensure that they provide a genuine opportunity for
all Zimbabweans to decide their future. That is what
we shall urge on all parties, and I will speak to the
Deputy President of South Africa later today.
Every honourable Member will follow the scenes in
Harare with good will and sympathy for Zimbabwe’s
long-suffering people, and I undertake to keep the House
updated as events unfold”.
3.42 pm
Lord Collins of Highbury (Lab): My Lords, I thank
the Minister for repeating as a Statement the Answer
to the Urgent Question, and I of course wholeheartedly
support the actions of the Government: protection of
all civilians, including the 20,000 British citizens, is
obviously the first priority. I see that recent press
reports say that a delegation from South Africa was
refused entry into Zimbabwe. Can the Minister tell us
a little more about the contacts with not only South
Africa but the African Union on the ongoing situation
and the need to protect civilians? Can he further tell us
that there will be discussions to ensure that the whole
of the African Union will ensure that the elections
scheduled for next year will be free and fair, and open
to all people in Zimbabwe to participate in?
Lord Ahmad of Wimbledon: First and foremost, I
thank the noble Lord for his support for the Government,
which reflects the continuing position of Her Majesty’s
Opposition on this important issue. On delegates from
South Africa being refused entry, I am aware of various
media reports. I cannot give him a factual answer, but
I will certainly follow that up. As I said in repeating
the Answer, my right honourable friend the Foreign
Secretary will be speaking to the Deputy President of
South Africa. We will get an update and I will update
the noble Lord and the whole House accordingly.
The noble Lord makes a valid point about the
African Union. In that regard, my right honourable
friend the Foreign Secretary is due to travel to the next
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meeting of the African Union—in Ivory Coast, I believe
—which takes place the week after next. Events may
move on—they are very fluid on the ground—but I am
sure that, in the conversation and discussion that takes
place in the interim and at that meeting, Zimbabwe
will be a priority issue.
Lord Chidgey (LD): My Lords, I, too, confirm our
support for the Government’s efforts in this regard.
This morning, the Movement for Democratic Change
Senator David Coltart said that the military has complete
control over the media, and that
“this has all the marks of a coup”.

The MDC is committed to respecting the constitution
and is against its breach. Do the Minister and his
colleagues support its call for the military to restore
order as soon as possible and, if the need arises, for
the impeachment of Robert Mugabe?
What assessment has been made of the potential
impact of the military takeover on our ongoing
commitments in Zimbabwe, which are varied and deep?
Has the Minister spoken to his counterpart in DfID about
this yet?
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Lord Ahmad of Wimbledon: I thank the right reverend
Prelate. Let me assure him that, of course, we welcome
input and insight into the situation on the ground. He
raises the issue of the important role of Church leaders
in Zimbabwe, which will be an important element in
ensuring the peace and security that we all wish to be
sustained in Zimbabwe. The role of the Church in that
regard will be crucial.
Lord St John of Bletso (CB): My Lords, I welcome
the Statement and the arrests of the G40 hierarchy,
which I hope will herald a new dawn and a new
chapter for Zimbabwe in building confidence in the
country. Is the Minister aware that the most likely
immediate scenario is that Emmerson Mnangagwa
will become the interim President for the next 90 days
and, at the electoral college scheduled for next month,
a Government of national unity will be formed with
Morgan Tsvangirai as the Prime Minister? While we
all call for free and fair elections as soon as possible, is
the Minister aware that the most likely situation is that
elections will be delayed for a couple of years until
economic security and stability is restored in the country?
Lord Ahmad of Wimbledon: The noble Lord will
appreciate that I will not speculate on who may or
may not lead Zimbabwe. It is a fact that Emmerson
Mnangagwa, to whom he referred, was removed as
Vice-President by Robert Mugabe and the current
Administration. As to what happens thereafter, we expect,
hope and desire first and foremost that peace and
stability prevails. Of course, there is a constitution to
be respected. It would be premature for me to speculate
on any delays in elections scheduled for next year, or
indeed on whoever in the coming days will be at the
helm of government in Zimbabwe.

Lord Ahmad of Wimbledon: First, as I have already
said, the situation is unfolding and fluid, so we are
unclear how things are on the ground. I welcome the
noble Lord’s support, and that of his party, on this
important issue.
In terms of what happens hereafter, I am also aware
of contacts made between the South African Government
and Robert Mugabe, and reports on that are coming
through. Our primary objective is to ensure that all
British citizens are safe and know how and where to
make contact. Communications remain open with our
embassy on the ground and we are in contact with the
ambassador. What happens in the next few hours,
tomorrow and in the following days is all very much to
be determined. However, we will of course work with
not just DfID partners but all departments across Her
Majesty’s Government and, as I have indicated, allies
and supporters in neighbouring countries, particularly
South Africa, to ensure stability in the country. I am
sure that I speak for everyone in the House when I say
that we are calling not just for restraint but for law and
order to retain a semblance. We have seen that there is
peace at the moment, and hope that that prevails. No
matter what their sentiment, we call on all citizens of
Zimbabwe to continue in that respect.

Lord Hayward (Con): My Lords, I thank the Minister
for his answer to the previous question. It would be
premature to welcome any change of Government,
because we do not know what form that Government
will take. I speak as a former resident of the country. I
ask him to ensure that, when consideration is given to
what may happen in the coming months and years, we
recognise that there are several hundred thousand
Zimbabweans resident in South Africa and in other
countries around Zimbabwe. Therefore, any instability
that occurs in Zimbabwe may have serious implications
for the other countries in that part of the continent.

The Lord Bishop of Southwark: My Lords, the
Minister is only too aware both of the United Kingdom’s
historic links with Zimbabwe and of the difficult
relationship with ZANU-PF; that is reflected in the
Statement, which has won support around the House.
Speaking as chair of the most reverend Primate the
Archbishop of Canterbury’s Zimbabwe round table, I
pass on the concern of Anglican bishops in Zimbabwe
that any transition should not be allowed to lead to a
reoccurrence of conflict in a country that has suffered
much. I ask that the UK offers help sensitively and
purposefully where it is possible to do so, supporting
key stakeholders who are committed to a peaceful
transition and who are prepared for it.

Lord Ahmad of Wimbledon: I thank my noble friend,
who speaks very aptly. We have always been concerned
about the situation in Zimbabwe and its impact on the
surrounding regions. I alluded to this in the Statement
but, irrespective of which party has led the Government
and notwithstanding the situation on the ground in
Zimbabwe, we have stood firm and side by side with
the people of Zimbabwe. We have seen from recent
economic conditions on the ground and in the situation
under Robert Mugabe’s leadership that the people
have suffered dreadfully. However, at the same time,
the British Government, irrespective of political colour,
have stood resolute in supporting Zimbabwe’s citizens.
We continue to provide £80 million per annum in
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bilateral support, in crucial areas such as education
and health, and it is important that that support has
continued irrespective of who has led Zimbabwe.

Lord Hain (Lab): My Lords, in welcoming the
Minister’s Statement, can I gently correct him? South
Africa is the jewel of Africa—not Zimbabwe. More
seriously, could he investigate why the fearlessly
investigative online newspaper the Daily Maverick had
its chief reporter in Zimbabwe, Richard Poplak, detained
and then put on a plane out of Harare? Is there now
an even greater attack on press freedom in Zimbabwe?
Could he investigate that, because it is a worrying
development? Given the instability, we need journalists
in there to tell us the truth.
Lord Ahmad of Wimbledon: On the second point, I
shall write to the noble Lord as appropriate. On his
first point, there are many jewels in Africa, and that is
probably where I shall let the matter rest.
Lord Spicer (Con): The danger of these sorts of
discussions is that the impression is given that we have
responsibility for what happens in Zimbabwe. Obviously,
we have some responsibility for the 20,000 or so British
citizens who are there—but do we have the capability
to rescue them if necessary?
Lord Ahmad of Wimbledon: Our first priority is our
own citizens, and I have already alluded to the fact
that we have made sure that we are in communication
with them and retain that. We have given them advice
to stay in their homes, because that is important; we
do not know what the prevailing situation will be. In
our general responsibility not just to Zimbabwe but
across the world, it is right that Britain as a country,
with regard to both our history and our current
positioning, remains engaged and involved, whether
through our support through DfID or other political
and humanitarian support. That shows that we are a
responsible Government on the international stage;
I strongly believe that, and long may it continue.

Data Protection Bill [HL]
Committee (4th Day)
3.53 pm
Relevant documents: 6th Report from the Delegated
Powers Committee, 6th Report from the Constitution
Committee
Schedule 3: Exemptions etc from the GDPR: health,
social work, education and child abuse data
Amendment 93A
Moved by Lord Kennedy of Southwark
93A: Schedule 3, page 140, line 16, leave out “or another
individual”
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Lord Kennedy of Southwark (Lab Co-op): My Lords,
Amendment 93A in my name and that of my noble
friend Lord Stevenson of Balmacara is the first
amendment in a small group before the Committee
this afternoon. They are probing amendments to allow
us to begin to debate the issues around Schedule 3,
specifically Part 2 and matters concerning health data
and social work data.
Amendment 93A would delete the words “or another
individual”. I want to understand clearly what the
Government mean when they refer to the “serious
harm test” for the data subject and to this very wide
catch-all phrase, “or another individual”. Amendment 94A
would delete specific wording as detailed in the Bill
and replace it with the wording in my amendment.
I can see the point of paragraph 4(1)(c) of Schedule 3,
but do not see why the Government would not wish to
rely on the definition of lacking mental capacity, as
defined by the Mental Capacity Act 2005. Can the
Minister explain, if my amendment is not going to be
accepted, why the Government appear to be relying on
weaker words in this section?
Amendment 94B would delete paragraph 4(2)(a)
of Schedule 3. Again, I stress that this is a probing
amendment to give the Minister the opportunity to set
out clearly how this is going to work so that it does not
cause problems for research but respects people’s privacy
regarding the data that they have been provided with.
Ontheotheramendmentsinthegroup,Amendment94C
looks to broaden the definition of social work data to
include education data and data concerning health, by
probing what the Government mean by their definition
of social work data in the Bill. Amendment 94D probes,
regarding paragraph 8, the details on data processed
by local authorities, by the regional health and social
care boards, by health and social care trusts and by
education authorities.
With Amendments 95A and 95B, I am looking
for a greater understanding of what the Government
mean. The wording in the Bill which these amendments
would delete is quite vague. We want to understand
much more what the Government are talking about
here. I beg to move.
Baroness Chisholm of Owlpen (Con): My Lords, the
Bill sets new standards for protecting general data, in
accordance with the GDPR, which will give people
more control over use of their data and provide new
rights to move or delete personal data. However, there
will be occasions when it is not in the best interests of
the data subject for these rights to be exercised, or
where exercising them might impinge on the rights
and freedoms of others. Schedule 3 considers this
issue in the specific context of health, social work,
education and child abuse data. It provides organisations
operating in these fields with targeted exemptions
where it is necessary for the protection of the data
subject or the rights and freedoms of others. Importantly,
much of Schedule 3 is directly imported from existing
legislation.
The amendments which the noble Lords, Lord
Stevenson and Lord Kennedy, have tabled focus on
exemptions available for healthcare and social services
providers. Let me deal first with the amendments
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relating to the healthcare exemptions. Amendment 93A
would amend the serious harm test, in paragraph 2
of Schedule 3, by removing the reference to harm
caused to other individuals. This is an important
safeguard. For example, if a child informed a healthcare
provider that they had been abused by a relative and
then that person made a subject access request, it is
obvious that disclosure could have serious consequences
for the child. I am sure that this is not what the noble
Lords envisage through their amendment; we consider
there are good reasons for retaining the current wording.
As I said earlier, these provisions are not new: they
have been imported from paragraph 5 of the Data
Protection (Subject Access Modification) (Health)
Order 2000.
Amendments 94A and 94B would amend the
exemption in paragraph 4 which allows health
professionals to withhold personal data from parents
or carers where the data in question has been provided
by the data subject on the basis that it would not be
disclosed to the persons making the request. Again,
neither of these provisions is new. They too were
provided for in paragraph 5 of the 2000 order and we
think they remain appropriate.
4 pm
Amendment 94A relates to situations where the
personal data is withheld from a person acting on
behalf of somebody who cannot manage their own
affairs. It would make it clear that this provision
applies only in relation to persons who are adjudged
to lack capacity under the Mental Capacity Act 2005.
The important thing here is not the status of the data
subject per se, but the requester’s relationship to the
data subject: this paragraph addresses cases where the
requester is not the data subject, but is in a position to
make subject access requests on the data subject’s
behalf. That is why it is framed as it is. We do not feel
this amendment is necessary as the Bill already provides
that the carer should have been appointed by a court
to manage the person’s affairs. I also note in passing
that these provisions of the 2005 Act apply to England
and Wales only.
Amendment 94B would delete sub-paragraph 2(a)
which provides that the data should not be disclosed
to the parent or carer if it were provided by the patient
in the expectation that it would not be disclosed to
that person. Removing this provision could reduce the
protection that is available for children and ultimately
make them less willing to tell healthcare professionals
about things they would not want their parents or
carers to hear—for example, complications suffered
following female genital mutilation or details about a
pregnancy.
Amendments 94C, 94D, 95A and 95B relate to social
work exemptions. It is worth recalling that social
services records will often contain information from a
wide range of sources—for example, schools, doctors,
the police or the probation service. Social services are
likely to have similar considerations to healthcare
professionals when deciding whether to disclose personal
data in response to subject access requests. Disclosures
to individuals purporting to act on behalf of data
subjects could have particularly damaging effects in
cases of domestic abuse.
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Paragraphs 7 and 8 of Schedule 3 define the meaning
of “social work data”and list various social work functions
for the purposes of these provisions. Amendment 94C
would amend the definition of “social work data” by
deleting paragraph 7(1)(b). This paragraph confirms
that social work data does not include education data
or data concerning health which are dealt with in other
parts of the schedule. Given the separate provision in
this schedule for the processing of health and education
data, we think this provides helpful clarification.
Amendments 94D, 95A and 95B would amend the
list of social services functions in paragraph 8 of the
schedule. Amendment 94D would amend paragraph 8(1)(a)
by removing references to functions conferred on social
services providers under the Local Authority Social
Services Act 1970 or the Social Work (Scotland) Act
1968. These Acts list a wide range of social services
functions, including protecting the welfare of young
people, the elderly, the disabled and those suffering
from mental health difficulties. Again, there are strong
arguments for including them.
Amendment 95A would amend paragraph 8(1)(k)
by removing the ability of the Secretary of State or the
Department of Health in Northern Ireland to designate
voluntary organisations which can carry out social services
functions similar to those carried out by a local authority.
Amendment 95B would amend paragraph 8(1)(m) by
removing the reference to NHS bodies that exercise
functions similar to those carried out by the local
authority. However, I stress that none of these provisions
is new and that they were imported from paragraph 1
of the schedule to the Data Protection (Subject Access
Modification) (Social Work) Order 2000. Given current
trends in health and social care delivery, we believe
that they are still necessary requirements and can see
no benefit in their removal. I urge the noble Lord to
withdraw his amendment.
Lord Kennedy of Southwark: My Lords, I thank the
noble Baroness, Lady Chisholm of Owlpen, for that
full response to this group of amendments. As I said,
they were only probing amendments to get the response
that we have received from the Minister this afternoon,
just so that we could see what is behind the Government’s
proposals. I accept that in large part they are carried
forward from existing legislation and I am therefore
happy to withdraw my amendment.
Amendment 93A withdrawn.
Amendment 94
Moved by Baroness Chisholm of Owlpen
94: Schedule 3, page 140, line 35, at end insert—
“(ea) the Sheriff Court Adoption Rules 2009;”

Amendment 94 agreed.
Amendments 94A to 94D not moved.
Amendment 95
Moved by Baroness Chisholm of Owlpen
95: Schedule 3, page 142, line 43, after “1970” insert “or the
Social Services and Well-being (Wales) Act 2014”
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Amendment 95 agreed.
Amendments 95A and 95B not moved.
Amendments 96 to 102
Moved by Baroness Chisholm of Owlpen
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Clause 15: Power to make further exemptions etc by
regulations
Amendments 106A to 107 not moved.
Amendment 108 had been retabled as Amendment 106B
Amendment 108A not moved.

96: Schedule 3, page 146, line 4, at end insert—
“(ea) the Sheriff Court Adoption Rules 2009;”
97: Schedule 3, page 147, line 19, leave out “governing body”
and insert “proprietor”
98: Schedule 3, page 147, line 28, leave out paragraph (b) and
insert—
“(b) an Academy school;
(c) an alternative provision Academy;
(d) an independent school that is not an Academy
school or an alternative provision Academy;
(e) a non-maintained special school.”
99: Schedule 3, page 147, line 35, leave out from “1998),” to
end of line 36 and insert—
“(ii) an Academy school,
(iii) an alternative provision Academy,
(iv) an independent school that is not an Academy
school or an alternative provision Academy, or
(v) a non-maintained special school,”
100: Schedule 3, page 147, line 38, leave out “governing body”
and insert “proprietor”
101: Schedule 3, page 147, line 43, leave out from “paragraph”
to end of line 44 and insert “—
“independent school” has the meaning given by
section 463 of the Education Act 1996;
“local authority” has the same meaning as in that Act
(see sections 579(1) and 581 of that Act);
“non-maintained special school” has the meaning
given by section 337A of that Act;
“proprietor” has the meaning given by section 579(1)
of that Act.”
102: Schedule 3, page 149, line 43, at end insert—
“(ea) the Sheriff Court Adoption Rules 2009;”

Amendments 96 to 102 agreed.
Schedule 3, as amended, agreed.
Schedule 4: Exemptions etc from the GDPR:
disclosure prohibited or restricted by an enactment
Amendments 103 to 106
Moved by Baroness Chisholm of Owlpen
103: Schedule 4, page 152, line 6, leave out paragraph (d)
104: Schedule 4, page 153, line 31, leave out “, or rules with
equivalent effect replacing those rules”
105: Schedule 4, page 153, line 44, leave out “, or rules with
equivalent effect replacing those rules”
106: Schedule 4, page 153, line 47, leave out “, or rules with
equivalent effect replacing those rules”

Amendments 103 to 106 agreed.
Schedule 4, as amended, agreed.

Amendment 108B
Moved by Lord Stevenson of Balmacara
108B: Clause 15, page 9, line 14, at end insert—
“( ) Regulations made under this section may not amend,
repeal or revoke the GDPR after the United Kingdom
leaves the EU.”

Lord Stevenson of Balmacara (Lab): I am delighted
to move Amendment 108A, which is an extremely
important amendment. No, it is not—Amendment 108B
is. If noble Lords want to know, this has not been a
good day so far. I attended a wonderful memorial
service for Lord Joffe, at which many noble Lords
were present, and which was a moving and grand
experience—so moving that I left the church without
my bag, which contained all my possessions: my keys,
wallet and everything else. I then spent most of the
time until about five minutes ago worrying about that
and not concentrating as I should have done on the
important business of the House. This has a happy ending.
Somebody found the bag, did not hand it in, took it
home, thought it belonged to the other Lord Stevenson,
the noble Lord, Lord Stevenson of Coddenham, spent
four hours trying to find him, and eventually decided
that it belonged not to him but to me. I now have my
bag back and I feel much better.
Noble Lords: Hooray!
Lord Stevenson of Balmacara: I thank your Lordships.
Amendment 108B would prevent regulations under
this section being used to amend, repeal or revoke the
GDPR after Brexit. This may seem a rather tough
charge to lay at the Government’s door. However,
concerns about adequacy after Brexit will be so important
that it may be in the Government’s best interest to
ensure that the Bill contains no hint that the GDPR
after Brexit, which will be the responsibility of this
Parliament and this Parliament alone, could be amended
simply by secondary legislation. If the Government
follow this argument they will see that it has a symmetry
behind it that encourages the approach taken here, in
that when we are a third party and need to rely on an
adequacy agreement the GDPR will be seen to be
especially ring-fenced.
I will also speak to the other amendments in this
group, two of which come from recommendations on
delegated legislation made by your Lordships’ House.
Amendment 110B is about replacing the current
requirement for a negative procedure with a requirement
for an affirmative one. In order to explain that, it is
probably best if I quote from the report itself. The
DPRRC took the view that the framework for the
transfer of personal data to third countries should be
provided on a test greater than just simply the negative
procedure. This is a major issue. One possible example

2037

Data Protection Bill [HL]

[15 NOVEMBER 2017]

is if the Government were to use the argument that it
was in the public interest to transfer bulk personal
data held by a UK government department to the
agencies of a foreign power—a remote possibility, I
know. That would be of interest to the House and
probably would need to be debated. The recommendation
is that a change should be made from a negative to an
affirmative procedure, and that is what this amendment
seeks to do.
In a similar vein, the proposal to delete Clause 21
comes from the DPRRC report. The report says that
the committee was,
“puzzled by the inclusion of … a suite of delegated powers … to
provide by regulations for various exemptions and derogations
from the obligations and rights contained in the GDPR which, as
noted above, may … be exercised in respect of ‘the applied
GDPR’. The memorandum fails to explain why those powers are
considered inadequate, or why the Government might need to
have recourse to the distinct powers in section 2(2) of the 1972
Act—which allows Ministers to make regulations”,

around EU obligations. The point is that there will
be a period after Royal Assent to the Bill and when
the country leaves—if it does—the EU in which it is
possible that the Government will wish to make
regulations. The committee assumes that this clause
has been included just in case the Government decide
that these powers are required. But the committee
goes on to say:
“We consider it unsatisfactory that the Government should
seek to take this widely drafted power without explaining properly
what it might be used for”.

I therefore call on the Government to do so if it is
appropriate at this time.
The final two amendments in the group,
Amendments 180A and 180B, play to the same issue:
that the powers, however they are finally settled, will
still be wide ranging and grant the Government of the
day a considerable amount of power to introduce
rules by secondary legislation. In a sense, that is inevitable
given the way that things are going, and we are not
attacking the main principle. The question is around
what safeguards would be appropriate. On these powers
we think it would be appropriate for the Government
to consult not only the commissioner, for which there
is a provision, but the data subjects affected by the
regulations. This is not a power that is currently there
and we recommend that the Government consider it.
I beg to move.
Lord Arbuthnot of Edrom (Con): My Lords, I hope
I will not add to the troubles of the noble Lord,
Lord Stevenson, when I say that I am troubled by a
couple of his amendments, Amendments 108B and
180A. The former suggests that the Government should
not be permitted to,
“amend, repeal or revoke the GDPR”.

I know the Government will have responsibility for the
provisions of the GDPR, but these are surely provisions
for which the regulations either are or are not. They
are European Union regulations, and I would not have
thought the Government would have the power to
amend or repeal them.
I am also confused, as so often, by the fact that we
have already discussed whether Clause 15 should stand
part of the Bill but are now considering an amendment
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to it. No doubt that is just one of the usual vagaries
that leads to my confusion about the procedures of
this House.
I move on to Amendment 180A, which suggests
that the Secretary of State must consult not only the
commissioner but data subjects. I am not sure how on
earth he could find out who those data subjects were
in order to consult them. Therefore, due to practical
concerns, I hope the noble Lord will not press the
amendment to a Division.
Lord Paddick (LD): My Lords, I will briefly comment
on Amendment 108B. Taking up the position of the
noble Lord, Lord Arbuthnot of Edrom, is it not the
case that if we leave the European Union, the GDPR
will then become, by means of the repeal Bill, part of
UK law and therefore could be changed, which is why
the amendment makes sense?
However, while I agree with the argument of the
noble Lord, Lord Stevenson of Balmacara, that if
parts of the GDPR were amended, repealed or revoked
after we have left the EU, this may affect the adequacy
decision of the European Union. Presumably, if the
European Union makes changes to the GDPR it
would be advantageous for the Government to be able
to respond quickly by means of secondary legislation
to those changes to ensure that we can continue to
have adequacy—that is, when the change is on the EU
side rather than on the UK side. Perhaps the Minister
will clarify that.
4.15 pm
TheParliamentaryUnder-Secretaryof State,Department
for Digital, Culture, Media and Sport (Lord Ashton of
Hyde) (Con): My Lords, I am thrilled that the day of
the noble Lord, Lord Stevenson, has got better, and I
hope that at the end of my speech it will get better still.
Things are definitely looking up for the noble Lord,
I hope.
I will be reasonably brief on this because we have
debated other delegated powers before and much of
what my noble friend Lady Chisholm said on day two
of Committee holds here.
On Amendment 108B, I agree with much of what
my noble friend Lord Arbuthnot said. I shall answer
the noble Lord, Lord Paddick in a different way which
will address his point. The amendment would prevent
the Secretary of State using the delegated power contained
in Clause 15 to,
“amend, repeal or revoke the GDPR”.

I am happy to reassure the noble Lord not only that
the Government do not intend to use the power in
Clause 15 to amend, repeal or revoke the GDPR but
that they actively cannot. As the opening line of
Clause 15 describes, the power contained in it permits
the Secretary of State only to,
“make provision altering the application of the GDPR”.

The noble Lord’s amendment is therefore unnecessary.
Clause 17(1)(a) would allow the Secretary of State
to specify in regulations circumstances in which a
transfer of personal data to a third country is necessary
for an important reason of public interest not already
recognised in law. Public interest is one of a number
legal bases on which a controller can rely when justifying
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such a transfer. This is very much a backstop power.
In many cases, reasons of public interest will already
be recognised in law, so the power is likely to be
needed only when there is a pressing need to recognise
a particular but novel reason for transferring personal
data as being one of public interest. We are wary of
any change such as that proposed in Amendment 110B,
which may hamper its exercise in emergency situations
such as financial crises.
Amendment 180B seeks to amend Part 7 of the Bill
to ensure that the power contained in Clause 21 cannot
be exercised without consulting the Information
Commissioner. The clause is a backstop power which
allows the Secretary of State to amend Part 2 of
Chapter 3 of the Bill—that is, the applied GDPR and
associated provisions—to mirror changes made using
Section 2(2) of the European Communities Act 1972
in relation to the GDPR. As I am sure we are all
aware, a Bill is being considered in another place that
would repeal the European Communities Act, so this
power is already specific and time-limited. We are not
sure what consulting the Information Commissioner
before exercising it would add. However, these points
notwithstanding, we are happy to consider the role of
Clause 21 and Amendments 110B and 180B in the
context of the Government’s response to the Delegated
Powers and Regulatory Reform Committee’s recent
report on the Bill.
The Government have previously committed to
considering amendments substantively similar to
Amendment 180A and I am happy to consider that
amendment as well. However, I echo what my noble friend
Lady Chisholm said about the importance of the law
being able to keep up with a fast-moving field.
With those reassurances, I hope the noble Lord will
feel able to withdraw the amendment.

Lord Stevenson of Balmacara: It certainly is turning
out to be my day. I am grateful to the Minister for his
comments. We are perhaps anticipating a further debate
that we may have to have on the basis of what the
Government intend to take back to the DPRRC, but it
is good to have a sense of where the thinking is going,
which I am sure we will look at in a sympathetic light.
Where he ended up will be an appropriate way of
progressing on this point.
On the Minister’s first point in relation to Clause 15,
I hesitate to ask because I know he is already burdened,
but it would be helpful if he can write to me about
subsection (1) because our reading of the line:
“The following powers to make provision altering the application
of the GDPR”,

could not, according to what he has said, change the
GDPR itself, only the way that it is applied. We may
be talking only about nuances of language. Interpretations
from the far north, where the noble Lord resides,
down to the metropolitan south may well not survive
the discussion, so I would be grateful to have something
in writing. With that, I beg leave to withdraw the
amendment.
Amendment 108B withdrawn.
Clause 15 agreed.
Clause 16 agreed.
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Schedule 5: Accreditation of certification providers:
reviews and appeals
Amendment 108C
Moved by Lord Stevenson of Balmacara
108C: Schedule 5, page 154, line 29, after “by” insert “any
relevant”

Lord Stevenson of Balmacara: My Lords, we turn to
Schedule 5, which deals with an issue covered in the
Data Protection Act 1998 and comes forward again in
this Bill. It relates to how the accreditation of certification
providers is carried out in practice and, for a primary
piece of legislation, goes into rather a lot of detail
about the way reviews are carried out and appeals are
heard. These are probing amendments to try to put on
the record some of the issues.
Amendments 108C and 110A would ensure that
documentation submitted by the applicant must be
relevant to the matter to be considered by the
commissioner. This is quite a widely drafted power and
it would be otiose if the applicant raises issues that are
not narrowly to the point.
Amendment 108D is a probing amendment into the
grounds on which an applicant can bring an appeal.
At the moment, all the applicant appears to have to
show is that they are “dissatisfied”, which seems a
rather broad way of opening up a discussion on an
important issue. The word “dissatisfied” does not sound
as though it will restrict the ability of people to put in
submissions on this point.
Amendment 108E deals with the timing. There is a
two-stage review process, each stage lasting 28 days, so
it is odd that we have different timings. I would be
grateful for a comment on that. I do not think there is
a particular issue; perhaps the problem is the way it is
expressed.
Amendment 108F deals with the very wide powers
specified for the grounds to appeal against those appointed
members of an appeal panel. Again, I do not see
anything wrong with that, but it would be helpful to
know the Government’s thinking on why the grounds
are so wide: someone can simply put in an appeal and
it must be heard. That would probably be rather
open-ended, but it may be that there is a history of this
and issues that we are not aware of.
Finally, on Amendment 110A, the arrangements
for the appeal panel hearings also seem heavily specified.
I wonder whether there may be a case for a slightly
lighter touch and leaving it more open to the ACAS body,
if that is the one concerned, to carry them through.
There are no particular issues here and we are not
looking for major changes, but I would be grateful for
a response. I beg to move.
The Deputy Chairman of Committees (Lord Brougham
and Vaux) (Con): If Amendment 108F is agreed to,
I cannot call Amendment 109 due to pre-emption.
Baroness Chisholm of Owlpen: My Lords, I am
grateful to the noble Lord for turning the attention of
the Committee to the accreditation process. I recognise
the intention behind his detailed amendments; namely,
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to reduce the administrative burden associated with
requests for accreditation decisions to be reviewed
and, subsequently, for the review process to be appealed.
Under the new regime, both the Information
Commissioner and the United Kingdom Accreditation
Service will be able to accredit organisations that wish
to offer a certification service for compliance with
data protection legislation. Many organisations may
wish to make use of certification services to support
their compliance with the new law, and the accreditation
process is intended to support them in choosing a
provider of certification.
Schedule 5 establishes a mechanism for organisations
that have applied for accreditation to seek redress
against a decision made by UKAS or the Information
Commissioner. The mechanism process has two elements.
In the first instance, organisations can seek a review of
the accreditation decision. Then, if they are unhappy
with that review process, they can lodge an appeal.
I share the noble Lord’s desire to minimise the
administrative burden created by that review and appeal
mechanism. Amendments 108C and 110A limit the
documents that may be submitted when appealing.
Amendment 108E reduces the time to lodge an appeal.
Amendment 108F removes the ability of the appellant
to object to members of the appeal panel.
I assure noble Lords that we want a fair and
straightforward review and appeals mechanism. Our
choice of process, time limits and other restrictions
mirrors the appeals process that UKAS currently operates.
That process is as provided for by the Accreditation
Regulations 2009. Maintaining a consistent appeals
process creates administrative simplicity and efficiency.
The Government consider that the process in Schedule 5
strikes the right balance between limiting the administrative
burden on the accrediting bodies, while also providing
applicants with sufficient means of redress.
To add them up, there are four reasons why we feel
that what is in there now works well: our choice of
process, time limits and other restrictions limits the
appeals process that UKAS currently operates; it
maintains a consistent appeals process, which creates
administrative simplicity and efficiency; it strikes the
right balance between limiting the administrative
burden but provides applicants with sufficient means
of redress; and the accreditation process will give
organisations confidence that they are choosing the
right provider of certification. I hope I have addressed
the noble Lord’s concerns and urge him to withdraw
the amendment.
Lord Stevenson of Balmacara: I am grateful to the
Minister for her response. I think I may have slightly
misled the Committee: I think I am right in saying that
this is a new process, brought in by the Bill. It was not
in the Data Protection Act 1998. I should have said
that there is an additional reason for wanting to
scrutinise it, to make sure we are looking at the right
things.
I should have asked one question, to which I do not
expect a response now, unless the Minister has it to
hand. I notice that the national accreditation body,
which has to be set up by member states because of
the GDPR, is set up under another EU instrument
because it is the designated body under the Accreditation

Data Protection Bill [HL]

2042

Regulations 2009. I take it that they will be brought
forward in the withdrawal Bill as necessary regulations
for that to be provided.
Baroness Chisholm of Owlpen: As the noble Lord
said, the process is new to the GDPR and not in the
1995 directive or the DPA. The GDPR requires member
states to ensure that certification bodies are accredited
by the ICO and/or the national accreditation body. As
such, the UK Government will need to demonstrate
their compliance with that requirement, which Clause 16
and Schedule 5 fulfil.
Lord Stevenson of Balmacara: I thank the Minister
for that response. I am sure that the narrow point
about the regulations can be dealt with by correspondence,
so I will not press it today. I beg leave to withdraw the
amendment.
Amendment 108C withdrawn.
Amendments 108D to 108F not moved.
Amendments 109 and 110
Moved by Lord Ashton of Hyde
109: Schedule 5, page 155, line 39, at end insert “appointed
under sub-paragraph (3) or (4)”
110: Schedule 5, page 156, line 2, leave out “(7)” and insert “(8)”

Amendments 109 and 110 agreed.
Amendment 110A not moved.
Schedule 5, as amended, agreed.
Clause 17: Transfers of personal data to third
countries etc
Amendment 110B not moved.
Clause 17 agreed.
Clause 18: Processing for archiving, research and
statistical purposes: safeguards
Amendment 111 not moved.
Amendment 111A had been withdrawn from the Marshalled
List.
Clause 18 agreed.
Clauses 19 and 20 agreed.
Schedule 6: The applied GDPR and the applied
Chapter 2
Amendment 112
Moved by Lord Ashton of Hyde
112: Schedule 6, page 157, leave out lines 11 to 14 and insert—
“(2) But sub-paragraph (1) does not have effect—
(a) in the case of the references which are modified or
inserted by paragraphs 9(f)(ii), 15(b), 16(a)(ii), 35,
36(a) and (e)(ii) and 38(a)(i);
(b) in relation to the references in points (a) and (b) of
paragraph 2 of Article 61, as inserted by paragraph 49.”

Amendment 112 agreed.
Amendment 112A had been withdrawn from the Marshalled
List.
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Amendment 113
Moved by Lord Ashton of Hyde
113: Schedule 6, page 157, line 20, leave out from beginning to
““domestic” and insert “In this paragraph,”

Amendment 113 agreed.
4.30 pm
Amendment 113A
Moved by Lord Stevenson of Balmacara
113A: Schedule 6, page 157, line 25, leave out paragraph 4

Lord Stevenson of Balmacara: My Lords, in moving
Amendment 113A I will speak to Amendments 114A,
118A, 119A and 121A. Schedule 6 changes references
to “the Union” to “the United Kingdom” and deals
with the transposition between the GDPR and the
applied GDPR as and when we move beyond Brexit.
The paragraphs to which these amendments relate
may be a bit confusing unless we understand the
timescale under which they operate. We think that the
GDPR, as originally drafted, aims to say that there
should be a free flow of information between member
states, creating a single market for data flows across
the whole of the EU, applied irrespective of the concerns
of the various national regimes. Once we leave the EU
it hardly seems necessary to have such a provision
because it would seem to imply we need to provide
powers for data to flow within the United Kingdom.
Therefore, the heart of the amendment and of part of
this group is the suggestion that this is otiose. Will the
Government explain what they are trying to do if it is
not about the flow of data within the United Kingdom?
If it is, it surely is not needed because we should not
have that situation arising.
The concern is not really about whether the Bill
refers to Union or domestic law, but which space we
are talking about. Are we talking about the United
Kingdom or parts of the United Kingdom? Will different
rules apply in Jersey, Guernsey and the Isle of Man?
These are all the issues that regularly come up about
the United Kingdom. By focusing too narrowly on
this we raise a danger that we might be overcomplicating
what should be a relatively straightforward issue. I beg
to move.
Lord Ashton of Hyde: My Lords, it is a great
pleasure to speak on these amendments, which cover
the applied GDPR. Before I address them directly, it is
worth recalling that the purpose of the applied GDPR
is to extend GDPR standards to those additional
areas of processing that are outside the scope of EU
law and not covered separately in Parts 3 and 4 of the
Bill. The benefit of taking this approach is that it
avoids relevant controllers and processors needing to
adapt their systems to two different sets of standards,
or even needing to know which set of standards they
should be applying. However, if the need for such
analysis arises, it is crucial that the data subjects and
controllers and processors are clear about their respective
rights and obligations.

Data Protection Bill [HL]

2044

In such circumstances, reference to text that contains
concepts that have no meaning or practical application
for processing out of scope of EU law will result in
confusion and uncertainty. So, while the intention of
the applied GDPR is to align as closely as possible
with the GDPR, Schedule 6 adapts the GDPR’s wording
where necessary so that it is clear and meaningful. It is
important to remember that the GDPR does not
apply to such processing, so the creation of equivalent
standards under UK law is a voluntary measure we
are making in the Bill.
In particular, paragraph 4 of Schedule 6—the subject
of Amendment 113A—replaces references to such
terms as “the Union” and “member state” with reference
to the UK. This simply clarifies that, unlike the GDPR
itself, the applied GDPR is a UK-only document and
should be read in that context. References to “the
Union” et cetera are at best confusing and at worst
create uncertainty for the small number of controllers
whose processing is captured by the applied GDPR.
Paragraph 4 provides important legal clarity to them
and, of course, to the Information Commissioner. The
United Kingdom in this context refers to England,
Wales, Scotland and Northern Ireland only, in accordance
with Clause 193.
Paragraph 8, the subject of Amendment 114A, limits
the territorial application of the applied GDPR so that
it is consistent with that for Parts 3 and 4 of the Bill, as
set out in Clause 186, without the EU-wide, and indeed
extraterritorial, application of the GDPR itself. As we
have touched on in a previous debate, the applied
GDPR will apply almost exclusively to processing by
UK public bodies relating to areas such as defence and
the UK consular services. Controllers in these situations
either are in the UK or, if overseas, are not offering goods
and services to those in the UK. As such, there is simply
no need for the applied GDPR to have the same
EU-wide or extraterritorial application as the GDPR.
Article 9.2(j) of the GDPR provides for a derogation
for processing of special categories of personal data
for archiving and research purposes, and references
the need to comply with the safeguards set out in
Article 89 when conducting such processing. The Bill
makes full use of this derogation, so paragraph 12(f)
of Schedule 6, the subject of Amendment 118A, tidies
up the drafting of Article 9.2(j) for the purposes of the
applied GDPR so that, rather than setting out the
need for derogation, it refers directly to the relevant
provisions in the Bill.
Paragraph 27, the subject of Amendment 119A,
removes certain requirements on the Information
Commissioner relating to data protection impact
assessments on the grounds that those provisions exist
mainly or wholly to assist the European Data Protection
Board in ensuring consistent application among member
states. There is clearly no need for such consistency in
respect of the applied GDPR—a document which exists
only in UK law—and the Information Commissioner
will in any case undertake very comparable activities
in respect of the GDPR itself. Paragraph 46(d), the
subject of Amendment 121A, simply makes further
provision to the same end, both specifically in relation
to data protection impact assessments and more broadly.
I hope that, with those reassurances, the noble Lord
will feel able to withdraw his amendment.

2045

Data Protection Bill [HL]

[15 NOVEMBER 2017]

Lord Stevenson of Balmacara: I am grateful to the
Minister for that very full response. I shall read it in
Hansard, because there is a lot of detail in it, but I
want to make sure that I have got the essence of it to
help in subsequent discussions.
On Amendment 113A, I think the Minister’s argument
was that the provision was mainly a tidying-up and
voluntary measure which was not required by the
GDPR but was being done by the Government as a
matter of good practice to make sure that data controllers
in particular—I suppose it would apply also to data
subjects—do not have to keep worrying about how the
rules might change once we get to Brexit or later. I
understand that point. I think he also clarified that
this was a UK mainland rather than a total-UK situation
—again, it is helpful to have that clarification.
Perhaps I may ask the Minister about extraterritoriality
—our second favourite word. The implication from
discussion on a previous set of amendments was that
the requirements under the GDPR for extraterritorial
application—so that when companies are not established
in the EU, they need to have a representative here—will
be dropped once we leave the EU. I worry that that
would make it harder for data subjects in particular to
gain access to data held by data controllers from
extraterritorial companies—we have one or two in mind
—if a representative is not required to be in the UK.
I wonder whether the Minister might reflect on that.
On Amendment 119A, I think that the Minister
said that the reason for the original requirement for
data protection impact assessments was to satisfy any
concern that the European Data Protection Board
might have that the same standards were not being
applied equally in all EU countries. That is fine, and if
we leave the EU, it would not apply. Am I right in
assuming that the ICO effectively takes the place of
the European Data Protection Board in that respect
and that to some extent the question of whether
comparability is operating throughout the EU is also
true of the United Kingdom? Would there not be a
case for maintaining the board in that case? I do not
know whether the Minister wants to respond in writing
or today.
Lord Ashton of Hyde: I think it would be sensible to
reply in writing, just because I want to get it right. It
would be more useful for noble Lords to get a letter.
Lord Stevenson of Balmacara: I thank the Minister
for that offer, I look forward to a letter and I beg leave
to withdraw the amendment.
Amendment 113A withdrawn.
Amendment 114 agreed.
Amendments 114A and 115 not moved.
Amendments 116 to 118
Moved by Lord Ashton of Hyde
116: Schedule 6, page 158, line 38, at end insert—
“(ii) for “Article 51” substitute “Article 51 of the
GDPR”;”
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117: Schedule 6, page 159, line 3, at end insert—
“(28) “domestic law”has the meaning given in paragraph 3(3)
of Schedule 6 to the 2017 Act.””
118: Schedule 6, page 159, line 33, after “9” insert “of the 2017
Act”

Amendments 116 to 118 agreed.
Amendments 118A to 119A not moved.
Amendments 120 and 121
Moved by Lord Ashton of Hyde
120: Schedule 6, page 163, line 13, at end insert—
“(d) in paragraph 9, for “of this Article” substitute “of
Article 45 of the GDPR”.”
121: Schedule 6, page 163, line 40, after “Act” insert “which
makes certain provision about the public interest”

Amendments 120 and 121 agreed.
Amendment 121A not moved.
Amendments 122 to 124
Moved by Lord Ashton of Hyde
122: Schedule 6, page 165, line 2, at end insert—
“(ba) in paragraph 3, in point (b), for “the Member State
government” substitute “the Secretary of State”;”
123: Schedule 6, page 166, line 12, at end insert—
“(za) in paragraph 5, in point (d), for “pursuant to
Member State law adopted under Chapter IX”
substitute “under Part 5 or 6 of Schedule 2 to the
2017 Act or under regulations made under section 15
of that Act”;”
124: Schedule 6, page 166, line 14, at end insert—
“(ii) for “that Member State” substitute “the United
Kingdom”;”

Amendments 122 to 124 agreed.
Schedule 6, as amended, agreed.
Clauses 21 to 23 agreed.
Clause 24: National security and defence exemption
Amendment 124A
Moved by Lord Kennedy of Southwark:
124A: Clause 24, page 14, line 40, at end insert “where the
provision is likely to prejudice the combat effectiveness of the
armed forces.”

Lord Kennedy of Southwark: Amendment 124A, in
my name and that of my noble friend Lord Stevenson
of Balmacara, would amend Clause 24, which concerns
national security and defence exemptions. Comparing
the Bill to the 1998 Act, it appears to us that what is
proposed is of a much wider scope. I would like to
hear a justification from the noble Baroness, Lady
Williams of Trafford, as to why we need this wider
definition. If it is the noble Baroness’s contention that
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this is not the case, will she tell the Committee why the
Government have not merely taken the words directly
from the 1998 Act?
Amendment 124N does the same thing in respect of
Clause 26. Amendments 124K and 148J are the same
and seek to put into the Bill matters raised by the
Constitution Committee. These amendments require
the Secretary of State to,
“specify in regulations the grounds of appeal for proceedings
under subsection (3)”.

This seems to me perfectly reasonable, giving much-needed
clarity, so I hope that the noble Baroness can accept
my amendments in this regard, or at least agree to
reflect on them before Report. I feel that the clause as
presently worded is too vague, and that cannot be a
good thing when dealing with these serious matters.
The amendments also require that these regulations be
subject to scrutiny by both Houses of Parliament
through the affirmative resolution procedure, which is
an important further layer of parliamentary scrutiny.
The final amendment in my name in this group is
another probing amendment. It would delete the measures
which limit the power of the Information Commissioner
to satisfy themselves that the obligations under Part 4
are being observed. In addition, there are amendments
in the group in the names of the noble Baroness, Lady
Hamwee, and the noble Lords, Lord Clement-Jones
and Lord Paddick. I look forward to them explaining
those further to the Committee during the debate.
I beg to move.
4.45 pm
Baroness Hamwee (LD): My Lords, from these
Benches we also have some concerns about the national
security and defence exemption. My noble friends Lord
Clement-Jones and Lord Paddick have their names to
a clutch of amendments to Clauses 24 and 26, and to a
replacement for Clause 25—these are Amendment 124C
and so on. These amendments essentially probe what
Clause 24 means and question whether the requirements
for national security certificates are adequate.
My first question is: what processing is outside the
scope of EU law, and so would fall within Part 2 and
not within Parts 3 and 4, the parts of the Bill on law
enforcement and the intelligence services? Many of
these amendments were suggested to us by Privacy
International and one or two by Big Brother Watch.
Those who know about these things say that they do
not know what certificates exist under the current
regime, so they do not know what entities may benefit
from Clauses 24 to 26. However, Privacy International
says that in their current form certificates are timeless
in nature, lack transparency, are near impossible to
challenge and offer overly broad exemptions from
data protection principles, and all the rights of the
data subject.
My second question is: what are “defence purposes”?
That phrase does not feature in the interpretation
clause of the Bill. The Explanatory Notes, in referring
to the 1998 Act, refer to the section about national
security. Is defence not a national security matter?
There are very broad exemptions in Clause 24 and
Privacy International even says that the clause has the
potential to undermine an adequacy decision. For us,
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we are not convinced that the clause does not undermine
the data protection principles—fairness, transparency,
and so on—and the remedies, such as notification to
the commissioner and penalties.
I note that under Clause 25(2)(a), a certificate may
identify data,
“by means of a general description”.

A certificate from a Minister is conclusive evidence
that the exemption is, or was, required for a purpose of
safeguarding national security, so is “general description”
adequate in this context?
Amendment 124L proposes a new Clause 25 and is
put forward against the background that national
security certificates have not been subject to immediate,
direct oversight. When parliamentary committees consider
them, they are possibly tangential and post hoc. Crucially,
certificates are open-ended in time. There may be an
appeal but the proposed new clause would allow for
an application to a judicial commissioner, who must
consider the Minister’s request as to necessity and
proportionality—words that I am sure we will use
quite a bit in the next few hours—applying these to
each and every provision from which exemption is
sought. The Committee may spot that this could owe
something to the Investigatory Powers Act.
Amendment 137P takes us forward to Part 3, the
law enforcement part of the Bill. Clause 77(5) gives
individuals the right to appeal against a national security
certificate, but individuals will not know that they have
been subject to such a national security certificate if
the certificate itself takes away the specific rights which
would require a controller or a processor to inform
individuals that there was such a restriction in effect
against them. The whole point of a right to access
personal information and, on the basis of that, the right
to appeal against a restriction, does not seem to us to
work. The amendment provides for informing the data
subject that he is a subject to a certificate.
Amendment 148C is an amendment to Part 4,
which is the intelligence services part of the Bill.
Clause 108 refers to an exemption being “required”
for the purposes of national security. Our amendment
would substitute “necessary”, which is a more objective
test. I might require something to be done, but it might
not be necessary. It is more subjective. Amendment 148D
would—I note the irony here—require a certificate
because Clause 109 seems not to require it, although
the certificate itself would be conclusive. Finally,
Amendment 148H is our response to the Constitution
Committee, which recommended that the Government
clarify the grounds of appeal for proceedings relating
to ministerial certificates under Clause 109, other than
judicial review. We have set out some provisions which
I hope will enable the Minister to respond to the
committee’s recommendation.
The Minister of State, Home Office (Baroness Williams
of Trafford) (Con): My Lords, I thank all noble Lords
who have spoken to these amendments on the scope
of the national security and defence exemptions in
Parts 2 and 4 and the provisions in respect of national
security certificates.
Amendments 124A, 124M and 124N relate to
the exemption in Clause 24 for defence purposes.
Amendments 124A and 124N seek to reinstate wording
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used in the Data Protection Act 1998 which used the
term “combat effectiveness”. While it may have been
appropriate for the 1998 Act to refer to “combat
effectiveness”, the term no longer adequately captures
the wide range of vital activities that the Armed
Forces now undertake in support of the longer-term
security of the British islands and their interests abroad
and the central role of personal data, sometimes special
categories of personal data, in those activities. I think
that is what the noble Lord was requiring me to
explain.
Such a limitation would not cover wider defence
activities which defence staff are engaged in, for example,
defence diplomacy, intelligence handling or sensitive
administration activities. Indeed, the purpose of many
of these activities is precisely to avoid traditional
forms of combat. Yet without adequate provision in
the Bill, each of the activities I have listed could be
compromised or obstructed by a sufficiently determined
data subject, putting the security, capability and
effectiveness of British service personnel and the civilian
staff who support them at risk.
Let me be absolutely clear at this stage: these provisions
do not give carte blanche to defence controllers. Rights
and obligations must be considered on a case-by-case
basis. Only where a specific right or obligation is
found to be incompatible with a specific processing
activity being undertaken for defence purposes can that
right or obligation be set aside. In every other circumstance,
personal data will be processed in accordance with
GDPR standards.
Amendment 124M probes the necessity of the applied
GDPR’s article 9 exemption for defence purposes.
Article 9 provides for a prohibition on processing of
special categories of personal data. If we did not
modify the application of article 9 for defence purposes,
we would be hampering the ability of the Armed
Forces to process certain personal data, for example,
biometric data. This could have a detrimental impact
on operations and other activities carried out by the
Armed Forces.
I firmly believe that it is in the UK’s national
interest to recognise that there may sometimes be a
conflict between the individual’s right to have their
personal data protected and the defence of the realm,
and to make appropriate provision in the Bill to this
end. I think that the noble Baroness, Lady Hamwee,
asked about the publication of security certificates.
National security certificates are public in nature, given
that they may be subject to legal challenge. They are
not secret and in the past they have been supplied if
requested. A number are already published online and
we will explore how we can make information about
national security certificates issued under the Bill more
accessible in future. She also asked about the timelessness
of these certificates. They are general and prospective
in nature, and arguably no purpose would be served by
a requirement that they be subject to a time limitation.
For example, in so far as a ministerial certificate
allows the intelligence services to apply a “neither
confirm nor deny” response to a subject access request,
any certificate will inevitably require such a provision.
Amendments 124C, 124D, 124E, 124F, 124P and
148E seek to restrict the scope of the national security
exemption provided for in Parts 2 and 4 of the Bill.
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I remind the Committee that Section 28 of the Data
Protection Act 1998 contains a broad exemption from
the provisions of that Act if the exemption is required
for the purpose of safeguarding national security.
Indeed, Section 28 provides for an exemption on such
grounds from, among other things, all the data protection
principles, all the rights of data subjects and all the
enforcement provisions. Although we have adopted a
more nuanced approach in the Bill, it none the less
broadly replicates the provisions in the 1998 Act,
which have stood the test of time. Crucially, under the
Bill—as under the 1998 Act—the exception can be relied
upon only when it is necessary to do so to protect
national security; it is not a blanket exception.
It may assist the Committee if I provide a couple of
examples, first in the context of Part 4, of why the
exemption needs to be drawn as widely as it is. Clause 108
includes an exemption from Clauses 137 to 147 relating
to information, assessment and enforcement notices
issued by the Information Commissioner. It may be
necessary for an intelligence service to apply this exemption
in cases of extreme sensitivity or where the commissioner
requested sensitive data but was unable to provide
sufficient assurances that it would be held securely
enough to protect the information.
In relation to the offence of unlawfully obtaining
personal data, much intelligence work involves obtaining
and then disclosing personal data without the consent
of the controller. For example, if GCHQ intercepts
personal data held on a foreign terrorist group’s computer,
the data controller is the terrorist group. Without the
national security exemption, the operation, although
authorised by law, would be unlawful as the data
controller has not consented. Similarly, reidentification
of deidentified personal data may be a valuable source
of intelligence if it can be reidentified. For example,
an intelligence service may obtain from a computer a
copy of a list of members of a terrorist group who are
identified using code names, and from other sources
the service believes that it can tie the code names to
real identities.
The need for a wide-ranging exemption applies
equally under Part 2 of the Bill. Again, a couple of
examples will serve to illustrate this. Amendment 124C
would mean that a controller processing data under
the applied GDPR scheme could not be exempted
from the first data protection principle as it relates to
transparency. This principle goes hand in hand with
the rights of data subjects. It cannot be right that a
data subject should be made aware of a controller
providing information to, say, the Security Service
where there are national security concerns, for example
because the individual is the subject of a covert
investigation.
To take another example which touches on
Amendment 124D, it is wholly appropriate to be able
to limit the obligation on controllers under article 33
of the applied GDPR to disclose information to the
Information Commissioner where the disclosure would
be damaging to national security because, say, it would
reveal the identity of a covert human intelligence
source. As is the case under Part 4, this exemption
would be applied so as to restrict the information
provided to the commissioner, not to remove entirely
the obligation to report appropriate details of the breach.
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I hope that this has given the Committee a flavour
of why the national security exemption has been framed
in the way that it has. As I have indicated, the Bill’s
provisions clearly derive from a similar provision in
the existing Data Protection Act and are subject to the
same important qualification: namely, that an exemption
may be applied in a given case only where it is required
for the purpose of safeguarding national security.

5 pm
Amendment 137P would make publicly available
national security certificates issued under Clause 77 by
ensuring that everyone who is directly affected by the
issuing of a certificate is informed about it. The intended
effect is to make it easier for data subjects to challenge
a certificate and to provide for greater transparency.
As I said to the noble Baroness earlier, a number of
national security certificates issued under the Data
Protection Act are already publicly available—albeit
that the 1998 Act provides for no formal process for
this to happen. Also, anyone who believes that they
are directly affected can challenge a certificate. That
remains the case under the Bill.
I have some concerns about the approach taken in
Amendment 137P. Where a certificate was limited to
specific data in respect of one or more data subjects,
the effect of the amendment could well be to alert a
terrorist to the fact that they are under investigation,
thereby run counter to the operation of the “neither
confirm nor deny” principle and therefore undermine
intelligence service operations. That said, I recognise
that more can be done to publicise the existence of
such certificates and will consider this further before
Report.
Amendment 124L would radically change the national
security certificate regime provided for in Clause 25,
which is consistent with that contained in other parts
of the Bill and of course with that currently provided
for in the Data Protection Act 1998. It would replace
the existing scheme with one which requires a Minister
of the Crown to apply to a judicial commissioner for a
certificate if an exemption is sought for the purposes
of safeguarding national security, and for a decision
to issue a certificate to be approved by a judicial
commissioner.
This amendment is a wholly unnecessary, unjustified
and disproportionate departure from a scheme which
has been relied on under the Data Protection Act 1998
for many years and which works well. That is why it is
entirely appropriate to replicate it in the Bill. In addition
to creating an inconsistency within the current scheme,
it would create huge inconsistency with national security
certificates in the rest of the Bill. Moreover, it is
important to recognise that these certificates are already
subject to judicial oversight, given that they may be
appealed to the Upper Tribunal.
I hope that noble Lords will recognise and accept
that the national security exemption and certification
provisions provided for in Clauses 24 and 25 maintain
precisely the same safeguards that currently apply,
which are clearly understood and work well. There is
no weakening of a data subject’s rights or of the
requirements that must be met before an exemption
can be relied on.
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Amendment 148C would require an exemption from
a provision in Part 4 of the Bill to be “necessary” rather
than “required”— the noble Baroness, Lady Hamwee,
made that point. Although this does not appear to
alter the threshold for relying on the national security
exemption, it would be a change from the language
used in the equivalent Section 28 of the Data Protection
Act 1998, which the Bill is seeking to replicate in
Clause 108. I might add that Clause 25 adopts the
same language as in Clause 109. This amendment
would create an unnecessary inconsistency which might
only cause confusion and reduce clarity.
Amendment 148D would provide that the national
security exemption provided for in Clause 108, which
allows exemption from specified provision in Part 4 of
the Bill, can be relied on only if a Minister of the
Crown has signed a certificate under Clause 109. A
certificate signed by a Minister certifies that the need
for reliance on an exemption is conclusive evidence of
that fact. It is not a prerequisite for the reliance on an
exemption; to make it so would be operationally
damaging. It would introduce delays that would be
likely to significantly hamper, if not wholly frustrate,
proper processing. Clearly, if processing was dependent
on the issuing of a ministerial certificate, it could not
proceed without one—by which time a threat that could
have been identified by the processing may have crystallised
into actual damage to national security.
I hope that the noble Baroness recognises that the
national security exemption provisions in the Bill maintain
precisely the same safeguards that currently apply and
work well. They represent no weakening of a data
subject’s rights or of the requirements that must be met
before an exemption can be relied on.
Finally, Amendments 124K, 148H and 148J seek to
clarify the grounds for an appeal against a certificate—a
point raised by the Constitution Committee in its report
on the Bill. I hope that I can persuade noble Lords that
these amendments are similarly unnecessary. In applying
judicial review principles when considering an appeal
under Clause 109, the tribunal would already be able
to consider a wide range of issues, including necessity,
proportionality and lawfulness—enabling, for example,
the tribunal to consider whether the decision to issue the
certificate was reasonable, having regard to the impact
on the rights of data subjects and balancing against
the need to safeguard national security. As a result, the
matters mentioned in Amendment 148H would already
be covered by the existing drafting of Clause 109.
I apologise for the lengthy explanation of the
Government’s views on these amendments, but I hope
noble Lords will feel free not to press them.
Baroness Hamwee: My Lords, the Minister has just
proved a point that I made to a colleague who asked
me whether I could explain all my amendments, and I
said, “If I don’t, the Minister will”. Let us see what the
Constitution Committee has to say, as I take its concerns
seriously. To dispose of one small point, I accept what
she says about the “timelessness”, which I think was
the word she used, of certificates. I accept that some
must always apply, but perhaps it is a point that the
Government can take into account when thinking
about publication of certificates whose relevance has—
“expired” is probably the wrong term—passed.
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I am still concerned about what is meant by “defence
purposes”. The Minister referred to civilian staff. I
cannot remember what the object was in the sentence,
but we all know what she means by civilian staff. To
take a trite example, can the Minister confirm that in
“defence purposes”, we are not talking about records
of holiday leave taken by cleaners, secretaries and so
on working in the Ministry of Defence? “Defence
purposes” could be read as something very broad. I
will not ask the Minister to reply to that now, but perhaps
I can leave the thought in her head.
Finally, I do not think that the right of appeal
provides the same protection as applying oversight
from the very start of the process. We have had that
debate many times, but I shall leave it there for now.
There is quite a lot to read, so I am grateful to the
Minister for replying at such length.
Lord Kennedy of Southwark: My Lords, I thank the
Minister for her response, which was very detailed. It
was helpful to the House to get it on record. These are
serious matters. The rights of the data subject must be
protected, but equally there are issues of national security,
and we must get that balance right. The House has
been assured that we will get the balance right, which
is an important part of our work here today. I am very
pleased with the detailed response, and I have no issue
with it whatever.
I shall read Hansard again tomorrow, as these are
very serious matters, to fully take in all that the Minister
has said. At this stage, I am happy to withdraw my
amendment.
Amendment 124A withdrawn.
Amendment 124B had been withdrawn from the Marshalled
List.
Amendments 124C to 124F not moved.
Amendments 124G to 124J had been withdrawn from
the Marshalled List.
Clause 24 agreed.

Data Protection Bill [HL]

2054

Baroness Hamwee: I shall speak to Amendment 124Q
and to a number of amendments in this group. I start
with a general point. The number of amendments that
we have tabled to Part 3 in particular, but also to
Part 4, might suggest considerable opposition to the
Bill, but I reassure the Committee that that is not the
case. We are on a probing mission generally. We have
some serious objections but, in general, we support
where the Bill is going.
The probing in many cases is because of the language
used. It is about the different uses of language in EU
and UK legislation, and how language is used when
something is transposed, to use the term non-technically,
into UK law. There are different traditions; laws develop
in different ways. I might sum it up by saying that it is
a matter of style, but the style may have an impact on
the meaning. That is why we are using the fact that the
Bill has started in this House, where we have a tradition
of reading every word and questioning every other
word, to get on the record some of the things that we
have identified as being helped by explanation.
This group is about definitions. Amendment 124Q
would limit “competent authorities”, as they are defined
and listed, to the extent of their law enforcement
functions. I mentioned just now staff who work at the
Ministry of Defence but do not have jobs that come
remotely close, in themselves, to defending the country,
although they support those who do. It occurred to
me that police forces similarly, even if it is above that
kind of administrative level, deal with more than law
enforcement, if there are still enough coppers around.
Prevention work in schools is one example. Then there
is dealing with internal human rights—I beg noble
Lords’ pardon, I mean human resources—records. I
use the acronym HR too often.
The parties to a collaboration agreement are not
necessarily policing bodies or even public sector bodies,
which fall within these provisions. Criticising my own
amendment, I wondered if it would be confusing to
have different regimes applying to different activities—the
law enforcement ones on one hand and the others on
the other—but there are similar distinctions elsewhere
in the Bill.

Clause 25: National security: certificate
Amendments 124K and 124L not moved.
Clause 25 agreed.
Clause 26: National security and defence:
modifications to Articles 9 and 32 of the applied
GDPR
Amendments 124M to 124P not moved.
Clause 26 agreed.
Clause 27 agreed.
Clause 28: Meaning of “competent authority”
Amendment 124Q
Moved by Baroness Hamwee
124Q: Clause 28, page 17, line 27, after “Schedule 7” insert “to
the extent that the person has functions for any of the law
enforcement purposes”

5.15 pm
Amendment 124R would make the same point about
law enforcement purposes applying to persons added
by the Secretary of State to the list. Amendment 124S
amends Schedule 7, which lists competent authorities
including UK government departments, Scottish
Ministers—and Welsh, once one has taken into account
amendments which will no doubt be moved formally
shortly—and Northern Ireland departments. The point
is the same, really: to probe why this is not confined to
law enforcement purposes, because clearly those authorities
deal with much wider matters.
Amendment 127A would add police and crime
commissioners as competent authorities. They have no
operational powers, but they have responsibility for
crime prevention. They might want to undertake research
into the effectiveness of various measures, including
individual cases of offending and disposal—is this
covered elsewhere?
Amendment 129A would remove from the list of
competent authorities contractors in the prison system,
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youth offending institutions and secure training centres,
contractors who undertake prisoner escort arrangement,
and persons responsible for electronic monitoring. I
am not sure whether the last is within the same category,
I suppose it depends how we interpret “responsible”, but
the thrust of this amendment is to ask whether contractors’
data fall or should fall within Part 3 of the Bill.
We will all be aware of—let me put it very gently—
doubts over the competence and security of and quality
of the work done by some contractors; there have
been some very bad experiences. In some cases, depending
on the corporate structure of the contractor, a number
of its arms may fall within these paragraphs. I suppose
it depends whether they have several separate subsidiaries
or whether different activities are within a single company.
Amendments 129B to 129F take us back to Clause 31.
The definition of “profiling” refers to the use of data
to evaluate,
“certain personal aspects … in particular … aspects concerning”,

individuals. These all seem to raise issues, hence our
list of amendments, although I realise that they largely
reflect the wording of the law enforcement directive,
which takes me back to the points I made in opening.
Profiling is very sensitive, so its definition needs to be
very precise. That is why we are suggesting leaving out
“certain”, which suggests that there are more things
than are listed, especially when the purposes are “in
particular”, indicating that this is not an exhaustive
list. I thought that the term “attributes” was narrower
than “aspects”.
The last of the group is a converse argument—I am
probing of course. Behaviour, location and movement
may be relevant to crime prevention and detection,
but are performance at work, reliability and so on
relevant? Not obviously so to me. I beg to move.
Lord Kennedy of Southwark: My Lords, the noble
Baroness’s clarification of these probing amendments
is very helpful. As we have heard, a competent authority
in this context of the Bill means a person as specified
in Schedule 7, to the extent that the person has functions
for law enforcement purposes.
Amendments 124Q and 124R would add useful
clarifications that the persons listed in Schedule 7
come under the same classification as “any other
person” referred to in Clause 28(1)(b) and the persons
listed in Clause 28(3)(b). That would be a useful
clarification in the Bill.
I do not support Amendment 124S in the name of
the noble Baroness, Lady Hamwee, but support the
three government amendments in the name of the noble
Lord, Lord Ashton of Hyde. As I say, I do not support
Amendment 124S, which makes the case for
Amendments 124Q and 124R even more important.
I support the amendment that would add police
and crime commissioners to the schedule, and the
other amendments in the group which would widen
the definitions, as that would be very useful. I look
forward to the noble Baroness’s response to the points
that have been raised.
Lord Young of Cookham (Con): The co-pilot is in
charge of this leg of the legislative journey, so there
may be some turbulence.
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I am very grateful to the noble Baroness for her
explanation of these amendments. I particularly welcome
what she said at the beginning of her remarks—namely,
that these were probing amendments designed to improve
the style. We are all in favour of improving style.
Having read previous Hansards, I know that there has
been broad cross-party support for the Bill’s provisions,
particularly this part of it. I know that the Liberal
Democrat Benches are particular enthusiasts for
enshrining in UK law the provisions of the EU law
enforcement directive.
As the noble Baroness has indicated, this group of
amendments relates to the definition of various terms
used in Part 3, including that of a competent authority
and the meaning of “profiling”. I also welcome the
contribution of the noble Lord, Lord Kennedy, in
support of some of the amendments.
The scope of the law enforcement processing regime
is provided for in Part 3 of the Bill. Unlike Part 4,
which applies to all processing of personal data by the
intelligence services, the scheme in Part 3 is purpose-driven.
The Part 3 scheme applies to processing by competent
authorities, as defined in Clause 28, for any of the law
enforcement purposes, as defined in Clause 29. This
approach is clear from a reading of Part 3 as a whole.
For example, each of the data protection principles in
Clauses 33 to 38 refers to processing for any of the law
enforcement purposes.
The definition of a competent authority needs to be
viewed in that context. Competent authorities will
process personal data under the scheme in Part 3 only
where such processing is for one of the law enforcement
purposes. If they process data for another purpose, as
the noble Baroness indicated—for example, for HR
management purposes—the processing would be
undertaken under either the GDPR or applied GDPR
scheme, as the case may be. That would be the default
regime. I am not sure there is a case for yet another regime
on top of the two we already have. As paragraph 167
of the Explanatory Notes to the Bill makes clear, a
government department will be a competent authority
for the purposes of Part 3 only to the extent that it
processes personal data for a law enforcement purpose.
For example, where DWP processes data in the course
of investigating criminal offences linked to benefit
fraud, it will do so as a competent authority.
The approach we have taken in Schedule 7 is to list
all the principal law enforcement agencies, including
police forces, prosecutors and those responsible for
offender management, but also to list other officeholders
and organisations that have law enforcement functions
supplementary to their primary function. For example,
the list in Schedule 7 includes some significant regulators.
We should remember that the definition of “law
enforcement purposes”includes the “execution of criminal
penalties”, as set out in Clause 29. That being the case,
it is entirely appropriate to list contractors providing
offender management services. I hope this explanation
deals with Amendment 129A. As I explained a moment
ago, where such contractors process data for a non-law
enforcement purpose—again, an example given by the
noble Baroness—they will do so under the GDPR or
applied GDPR scheme.
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Schedule 7 is not, and is not intended to be, a
wholly exhaustive list, and other organisations with
incidental law enforcement functions will come within
the scope of the definition of a competent authority
by virtue of Clause 28(1)(b). Police and crime
commissioners, to which Amendment 127A relates,
may be a case in point, but if they process personal
data for a law enforcement purpose, they will do so as
a competent authority by virtue of Clause 28(1)(b).
The government amendments in this group should be
viewed against that backdrop.
Since the Bill was introduced, we have identified a
number of other organisations that it would be appropriate
to add to the list in Schedule 7, and Amendments 125,
126, 128 and 129 are directed to that end. Government
Amendment 127 modifies the existing entry in respect
of the independent office for police conduct in recognition
of the fact that under the reforms we are making to
the Independent Police Complaints Commission, the
director-general will be the data controller of the
reformed organisation.
The amendments to Clause 31 all seek to amend the
definition of profiling. First, Amendment 129C seeks
to include “attributes” in the definition of profiling,
which currently refers to “aspects”. The existing wording
reflects the terminology used in the LED, which is
clear. In any event, the two words do not differ much
in substance, so little is gained by the proposed addition.
In Amendment 129B and Amendments 129D to
129F the noble Baroness seeks to widen the definition
of profiling so that it is not restricted to “certain”
areas of profiling or to the aspects listed. However, the
personal aspects itemised in the definition are not
intended to act as an exhaustive list, and the inclusion
of the words “certain” and “in particular” do not have
this effect. The list refers to those aspects considered
of most importance to profiling. Again, for these reasons,
these amendments are not necessary. I think the noble
Baroness conceded that we were simply replicating the
existing terminology.
I hope I have been able to reassure her on these
points and that she will be content to withdraw her
Amendment 124Q and support the government
amendments.
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As I said at the start, all this is so that we may be
assured—and this is the stage at which to do it—that
what is being incorporated works in the way that
reading the words as a sort of narrative suggests.
Lord Young of Cookham: Some in-flight refuelling
has arrived. The noble Baroness made a valid point
about why we had added certain organisations to
Schedule 7 but not the police and crime commissioners.
We will reflect on that between now and Report.
Baroness Hamwee: I am grateful for that. I beg leave
to withdraw the amendment.
Amendment 124Q withdrawn.
Amendment 124R not moved.
Clause 28 agreed.
Schedule 7: Competent authorities
Amendment 124S not moved.
Amendments 125 to 127
Moved by Lord Young of Cookham
125: Schedule 7, page 168, line 13, leave out paragraph 3 and
insert—
“3_ Any Northern Ireland department.”
126: Schedule 7, page 168, line 13, at end insert—
“3A_ The Welsh Ministers.”
127: Schedule 7, page 168, line 36, after “The” insert “Director
General of the”

Amendments 125 to 127 agreed.
Amendment 127A not moved.
Amendments 128 and 129
Moved by Lord Young of Cookham

Baroness Hamwee: My Lords, to take that last
point about certain areas of profiling first, obviously I
did not make myself clear, as I want the opposite of
what the Minister read me as wanting. I want to be
clear that I do not want to leave areas for doubt, so
I sought to restrict rather than to extend.
On police and crime commissioners, I am a little
baffled as to why, if so many other organisations
which have some functions that are about law enforcement
are included, police and crime commissioners should
be left to rely on Clause 28(1)(b) rather than being
included specifically.
Finally, yes, we are enthusiasts for incorporating
the directive. We want to be clear that the incorporation
works. Should I talk for another moment or two in
case a message is coming? There was a thumbs up to
that suggestion. We are great enthusiasts for certain
things that the EU is proposing—I am being a little
flippant and this will read terribly badly in Hansard.
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128: Schedule 7, page 169, line 4, at end insert—
“20A_ The Welsh Revenue Authority.
20B_ Revenue Scotland.”
129: Schedule 7, page 169, line 9, at end insert—
“25A_ The Competition and Markets Authority.
25B_ The Gas and Electricity Markets Authority.
25C_ The Food Standards Agency.
25D_ Food Standards Scotland.
25E_ Her Majesty’s Land Registry.”

Amendments 128 and 129 agreed.
Amendment 129A not moved.
Schedule 7, as amended, agreed.
Clauses 29 and 30 agreed.

2059

Data Protection Bill [HL]

[LORDS]

Clause 31: Other definitions
Amendments 129B to 129F not moved.
Clause 31 agreed.
5.30 pm
Clause 32: Overview and general duty of controller
Amendment 129G
Moved by Baroness Hamwee
129G: Clause 32, page 19, line 17, leave out “and fair” and
insert “, fair and transparent”

Baroness Hamwee: My Lords, this group of
amendments is about data protection principles. Our
Amendments 129G and 129H would add transparency
to the requirements of lawfulness and fairness for
processing. Here, the directive is again being reflected,
but why, since transparency is a requirement in the
case of the intelligence services? I confess that I found
this counterintuitive. I might have expected the services
to have an argument against transparency because of
the very nature of what they do, but not so law
enforcement—at least, not so much.
Amendment 129J enables me to ask, as I did at
Second Reading, why some activities are “strictly
necessary” and others merely “necessary”. This arises
in several places and this is the first example, although
for good measure my Amendment 133ZJ seeks to add
“strictly” to another of these—I am not sure that it
was my best choice, but there you go. The point is that
“strictly”calls into question just how necessary something
that does not attract the term is. This may be an
example of adopting language used in other legislation
and directives without it having been considered in the
context of UK legislation.
The Minister used the example of our seeking in
the first group of amendments on these parts to change
a term used in current legislation. I take that point,
because it opens up a question as to whether there is
any distinction. The point I am making about terminology
is not a million miles away from that.
Amendment 130A concerns the scope for the Secretary
of State to amend Schedule 8 by regulations. That
schedule sets out the conditions for “sensitive
processing”—in other words, when that processing is
permitted. Should the Secretary of State be able to
add circumstances when it is permitted, or to vary the
schedule, omitting items from the schedule by regulations
would fulfil the objective of protecting the data subject.
That is very different from “adding” or “varying”.
Amendment 133ZB deals with another instance of
different legislative styles. In Clause 34(1), the law
enforcement purpose must be “legitimate”—an interesting
term when applied to law enforcement. I suggest as an
alternative “authorised by law”, a term used later in
the clause, in order to probe this. In not very technical
language “legitimate” suggests something wider than
legal. It has elements of logic and justification and
might import the notion of balance. The term comes
from not only the GDPR but the 1995 directive—so
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there is a history to this—and there are many examples
of the accepted meaning of “legitimate” in EU law.
However, I am concerned about how we interpret the
term and apply it in the UK. Looking to the future,
what will happen when we are cut adrift from the
European Court of Justice? Presumably we will have
to rely on the development of case law in the UK and
the different UK jurisdictions. It is worth thinking
about how this may be dealt with as we go forward.
On Amendment 133ZD, under Clause 36(3) a clear
distinction needs to be made “where relevant”—the
amendment would delete this—as far as possible between
data relating to different categories of data subject. I
do not see what “where relevant” means in this context.
It begs the question of whether or not something is
relevant and whether the provision is applicable.
Amendment 133ZE applies to Clause 36(4), which
deals what must be done—or, rather, not done—with
inaccurate, incomplete or out-of-date data, which must
not be “transmitted or made available”. That is the
phrase used and my amendment probes the question
of why the term “disclosed” is not used. There is a
definition of “processing” in Clause 2, which includes,
“disclosure by transmission, dissemination or otherwise making
available”.

In other words, “disclosed” would cover everything.
Amendment 133ZK relates to Clause 40, which
deals with the controller having an appropriate policy
document. Under that clause, the controller must make
the document available to the Information Commissioner.
Is it not a public document? Should it not be published?
The amendment proposes that it should be. I beg to
move.
Lord Stevenson of Balmacara: My Lords, we have a
number of amendments in this group which fit very
well with what has just been said by the noble Baroness,
Lady Hamwee. I hope she will take it from that that we
support broadly where she is coming from and hope to
extend it slightly in a couple of areas.
Amendment 130—which is a DPRRC recommendation
—affects Schedule 8. This was touched on in earlier
groups and I will not delay the Committee by repeating
the points now. They will be covered in the Minister’s
response, which we confidently expect to be that this is
under consideration, that a further air travel bulletin
will be emerging shortly and that we should not worry
too much about it at this stage. However, I am prepared
to argue for it if necessary, and if the noble Lord
challenges me I will do so.
The government amendments have not yet been
introduced. However, in anticipation, we welcome them.
They take out one or two of the points I will be
making later. Once they have been introduced and
looked at we will be able to rely on them. They cover a
particular gap in the Bill in terms of the need to rely
on a function conferred on a person by rule of law as
well as simply by an enactment.
Amendment 133ZA is a probing amendment to
quite an important clause that we would like to see
retained. The reason for putting down the amendment
in this form is to probe further into what is going on
here. The terms of Clause 39 apply only,
“in relation to the processing of personal data for a law enforcement
purpose”,
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and would be conferred by rule of law as well. It repeats
other areas that cover,
“archiving purposes in the public interest … scientific or historical
research purposes, or … statistical purposes”.

I am not clear why these are linked to law enforcement
purposes. Why would archiving be necessary for such
a purpose? Perhaps the Minister can respond on that
particular point. It is a narrow one, but I should like to
know the answer.
Clause 33(5) deals with processing without the consent
of the data subject, of which this is a part, and makes
the point that it is permissible only for the purposes
listed in Schedule 8. However, Clause 33(6) permits
amendment to this derogation, so purposes could be
added or indeed lost. There is of course a wide research
exception in Schedule 8 with no specific safeguards. So
it is important to understand why the framing of this
is so open-ended, and I would be grateful for a response.
When we check the GDPR, the antecedent impulse
for this is present in the wording of article 4(3). That
goes on to say that the processing has to be subject to
appropriate safeguards for the rights and freedoms of
data subjects, yet we do not see these in either Clause 33
or Clause 39—or indeed at any point in between. Why
is that? Is there a reason why it should not be part of
the processing conditions? If so, can we have an example
of why that would be necessary?
Amendment 133ZC relates to quite an important
area, which is a derogation to allow personal data to
be processed for different law enforcement purposes
other than when it is initially processed, as long as it is
a lawful purpose and is proportionate and necessary.
That is quite open-ended, so it would be helpful if in
his response the Minister could speculate a little about
where the boundaries there exist. We have no objection
to the provision in principle, but it is important to
ensure that the scope is not so impossibly broad that
anything can be hung on one particular issue. If that
was coming forward, I am sure that it would be
possible to do that. The scope seems to be too broad
to be considered proportionate—which, as I said, is
what the directive requires.
Amendment 133ZE builds on Amendment 133ZD
to which the noble Baroness, Lady Hamwee, has already
spoken. This is about what happens to data that is
found to be inaccurate and the requirement that it
should not be disclosed for any law enforcement purpose.
This is a slightly different wording and I am looking
for confirmation that the Government do not see a
difference in the two possibilities. The original requirement
was that data should not be “transmitted or made
available” if it is inaccurate, but this would say that it
should not be “disclosed”, which is an active rather
than a passive expression of that—but is it different?
The amendment tries to broaden the provision so that
reasonable steps are taken to make sure that data is
not made available for any purpose, which I think
would be a more satisfactory approach.
I turn to Amendment 133ZG. I think I am right in
saying that the GDPR envisages that inaccurate personal
data should be corrected or deleted at the initiative
of the controller, but that provision does not appear
in the Bill. I wonder whether there is an explanation
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for that. If there is not, who will be responsible for
correcting data that is found to be inaccurate or needs
to be corrected or deleted?
Finally in this group, Amendment 133ZH relates to
Clause 37, which requires that personal data should be
kept for no longer than necessary. To comply with this
principle, the data controller should establish time
limits for erasure or for a periodic review. The current
drafting seems to suggest that all that is required to be
done by controllers is that from time to time they
should review their procedures; it does not say that
they have to do it. Perhaps the Minister could respond
on this point. Surely what we want here is a clear
requirement for both reviews and action. You can
review the data, but if it is no longer required and
should be deleted, there should be an appropriate
follow-up. Time limits are not enough: you do it
within the time limits but then you have to follow up.
We do not think it currently makes sense. I look forward
to the Minister’s responses.
5.45 pm
Baroness Williams of Trafford: My Lords, as the
noble Baroness, Lady Hamwee, said in her opening
remarks, the amendments in this group relate to the
data protection principles as they apply to law enforcement
processing.
I will deal first with the amendments in the name of
the noble Baroness, Lady Hamwee, before moving on
to the others. Amendments 129G and 129H would
add a requirement that processing under Part 3 be
transparent as well as lawful and fair, thus mirroring
the data protection principles set out in Parts 2 and 4
of the Bill. There is a very simple explanation for the
difference of approach. The GDPR and the Council
of Europe Convention 108, on which the provisions of
Parts 2 and 4 are based, are designed for general
processing. Therefore, it is wholly appropriate in that
context that the processing of personal data should be
transparent. Of course, that data protection principle,
as with certain others, will apply subject to the application
of the exceptions provided for in Parts 2 and 4, including
where necessary to safeguard national security. At first
glance, I accept that it might seem odd that Part 4 of
the Bill, which relates to processing by the intelligence
services, contains a requirement for transparency, but
the provisions in Part 4 must be compliant with the
modernised Convention 108. As I have said, that data
protection principle will operate subject to the application
of the exceptions provided for in that part.
In contrast, Part 3 of the Bill reflects the provisions
of the law enforcement directive, which is designed to
govern law enforcement processing; in this context, it
is appropriate that the transparency requirement should
not apply. A requirement that all such processing
be transparent would, for example, undermine police
investigations and operation capabilities. That is not
to say that controllers under Part 3 will not process
data transparently where they can, and Chapter 3 of
this part imposes significant duties on controllers to
provide information to data subjects.
Amendments 129J and 133ZJ are not about a popular
Saturday night television programme, but about the
significance of the word “strictly” in the context of
Clause 33(5). Our approach here, and elsewhere, has
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been to copy out the language of the law enforcement
directive wherever possible. Article 10 of the LED
uses the phrase “strictly necessary”. The noble Baroness
asked whether references in Part 3 to “necessary” and
“strictly necessary” should be interpreted differently.
That must be the case: “strictly necessary” is a higher
threshold than “necessary” on its own.
Amendment 130A brings us back to the report of
the Delegated Powers and Regulatory Reform Committee,
which was the subject of some debate on day two of
Committee. As the noble Baroness, Lady Chisholm,
indicated in response to that debate, we are carefully
considering the Delegated Powers Committee’s report
and will respond before the next stage of the Bill.
Amendment 133ZB would replace the term
“legitimate” in Clause 34—which establishes the second
data protection principle—with the phrase “authorised
by law”. I do not believe that there is any material
difference between the two terms. Moreover, “legitimate”
is used in both the GDPR and the LED, so for that
reason we should retain the language used in those
instruments to avoid creating legal uncertainty.
The noble Baroness asked about ECJ case law, post
Brexit. The European Union (Withdrawal) Bill sets
out how judgments of the Court of Justice of the
European Union are to be treated by domestic courts
and tribunals after exit day. Clause 6 of that Bill draws
a distinction between pre-exit and post-exit CJEU
case law. Domestic courts and tribunals are not bound
by post-exit case law but may have regard to it if they
consider it appropriate. In contrast, pre-exit case law is
binding on most domestic courts and tribunals in so
far as it is relevant to questions pertaining to retained
EU law. The Supreme Court and, in some circumstances,
the High Court of Justiciary are, however, not bound.
They may depart from pre-exit CJEU case law by
reference to the same test that applies when they
decide whether to depart from their own case law.
Amendment 133ZD seeks to strike out the reference
to “where relevant” in Clause 36(3), which requires a
controller to make a distinction between different
categories of data subjects, such as suspects, convicted
offenders and victims. There may well be a case where
it simply would not be relevant for a controller to draw
such a distinction. If a controller processes data in
respect of only one of the categories of data subject,
there is evidently no need for this provision.
Amendment 133ZE seeks to simplify the drafting
of Clause 36(4). I do not believe the definitions in
Clause 2 support the case for this amendment. Clause 2
defines processing, which includes disclosure, but it
does not provide a general definition of disclosure, so
it is preferable to retain the language in Clause 36(4).
Amendment 133ZK would introduce a requirement
on controllers to publish their policy documents relating
to sensitive processing. Such policy documents may
contain operationally sensitive information that could
well be damaging if published. Given this, scrutiny of
such documents by the Information Commissioner,
where necessary, provides an appropriate safeguard.
I turn to the amendments tabled by the noble Lord,
Lord Kennedy, and articulated by the noble Lord,
Lord Stevenson. Amendment 133ZA would remove
archiving from the list of conditions for processing
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sensitive data. Law enforcement agencies often archive
data for public protection purposes. However, it is
right that sufficient safeguards should be in place,
particularly concerning sensitive data. The Bill achieves
this by permitting archiving only where it is necessary.
The noble Lord asked in what circumstances archiving
would be carried out for a purpose connected with law
enforcement processing. It may be necessary where,
for example, a law enforcement agency needs to review
historical offences, such as allegations of child sexual
exploitation. On this occasion, data have been processed
for the purposes of reviewing the approach taken in
child abuse cases investigated decades previously.
Lord Stevenson of Balmacara: I am grateful to the
noble Baroness for that example. I could have used
scientific or historical research. Again, I am not entirely
clear why these are law enforcement categories. The
general ability to take a derogation relating to either of
the items listed is well spelled out in the schedule, but I
was trying to address the narrow formulation of that
in a law enforcement category. The particular example
is fine and it is possible that could be right, but I do
not think it applies across science, historical or statistical
research. Does it?
Baroness Williams of Trafford: It may do if it
pertains to law enforcement purposes, but we may be
dancing on the head of a very small pin. Perhaps I
could come back to the noble Lord, but where it
overlaps into the law enforcement sphere I would
think it relevant. However, I will write to him to clarify
and confirm my thoughts on that.
The noble Lord also asked about retention of data.
I am not sure that was on this amendment, but he is
right that it is not—
Lord Stevenson of Balmacara: Later on.
Baroness Williams of Trafford: Okay, I will carry on
to Amendment 133ZC, which seeks to require that
further processing for law enforcement purposes must
have a statutory basis. This would prevent further
processing in circumstances that are lawful but not
provided in statute. It cannot be in the public interest
to unduly restrict the use of data that could assist law
enforcement to carry out its legitimate functions.
Amendment 133ZF would remove the law enforcement
qualification from Clause 36(4). Its purpose appears
to be to ensure that inaccurate data cannot be processed
irrespective of whether it is for a law enforcement
purpose. For processing other than for a law enforcement
purpose, the controller must apply Part 2 of the Bill.
Also with reference to Clause 36, Amendment 133ZG
would insert a requirement that inaccurate data must
be erased if it is not corrected. I understand exactly
why this might be a fitting addition. However, it will
not always be appropriate for law enforcement where
data may form part of a criminal case. For instance, it
may be important for evidential reasons for data to be
kept unaltered. Inaccurate information could also be
evidence of perjury or perverting the course of justice.
Amendment 133ZH would require the controller to
have in place a document outlining their retention
policy, which would have to be made available to the
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Information Commissioner on request. Clause 42 already
provides safeguards, including a duty to inform the
subject about the period for which the data will be
stored or the criteria used to determine the period.
Moreover, in the policing context, there are policy
documents already published that cover this ground,
such as the College of Policing manual on the management
of police information.
Finally, I will deal briefly with the three government
amendments in this group, Amendments 131, 139 and
140, for which the noble Lord has stated his support.
They relate to Schedules 8, 9 and 10, which set out a
number of conditions, at least one of which must be
met, where a law enforcement agency processes sensitive
personal data, or one of the intelligence services processes
any personal data. They clarify that any processing is
lawful for the purposes of the exercise of a function
conferred on a person by a rule of law as well as by an
enactment. This is consistent with the existing scheme
under the Data Protection Act 1998.
In the case of the police, the processing of personal
data is, in some instances, undertaken utilising commonlaw powers in pursuit of their function to prevent
crime. One such example is the operation of the domestic
violence disclosure scheme, or Clare’s law. Under that
scheme, a police force may disclose information to a
person about a previous violent and abusive offending
behaviour of their partner when he or she was in a
previous relationship. It is vital that the police can
continue to protect people by disclosing sensitive personal
information using their common-law powers.
Amendments 139 and 140 to Schedules 9 and 10
respectively ensure consistency of approach across
Parts 3 and 4 of the Bill.
To go back to the point about retention of data and
the noble Lord’s point about reviewing whether data
are still required, appropriate action should follow
such a review. The fifth data protection principle makes
this clear. If data are no longer required they should
be deleted. I am not entirely sure which amendment
that refers to, but I hope some of the explanations I
have given will ensure that noble Lords and the noble
Baroness are content not to press their amendments.
6 pm
Lord Stevenson of Balmacara: I am very grateful for
the late intelligence that came across on the point
about withdrawal. The issue was not that there is not
sufficient power in the Bill—there is, we accept that—but
just that there seems to be an unfortunate separation
between the need periodically to review the length of
time for which the data is held and the fact that, when
a decision has been arrived at, the data is no longer
required. There seems to be no prod to remove the
data that should be removed. I understand the point
made earlier by the Minister that some data, although
wrong, should be kept, but that was not the point I
was making. However, I think we can deal with this
outside the Chamber.
Baroness Hamwee: My Lords, without wanting to
appear ungrateful, I am very troubled some of what
we have heard about the incorporation of language
used in the law enforcement directive and in the
modernised 108. Simply to reflect that language,
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incorporate it into our primary legislation and cause
confusion thereby does not seem to be a very good
way to proceed. My questions about the difference
between “strictly necessary” and “necessary” illustrate
this well. To be told that “necessary” is a lower threshold
than “strictly necessary”—which is certainly how I
would read it—calls into question how necessary
something which is necessary really is.
We will have to come back to this—it may be
something that we can discuss outside the Chamber
before Report. I wonder whether I should threaten to
unleash my noble friend Lord Lester of Herne Hill—that
might be enough to lead us to a resolution, but I have
not consulted him yet. However, I am troubled, because
we are in danger of doing a disservice to the application
of these important provisions. For the moment, of course,
I beg leave to withdraw the amendment.
Amendment 129G withdrawn.
Clause 32 agreed.
Clause 33: The first data protection principle
Amendments 129H to 130A not moved.
Clause 33 agreed.
Schedule 8: Conditions for sensitive processing
under Part 3
Amendments 131 to 133
Moved by Lord Young of Cookham
131: Schedule 8, page 170, line 20, at end insert “or rule of
law”
132: Schedule 8, page 170, line 28, leave out from “processing”
to end of line 30 and insert “—
(a) is necessary for the purpose of, or in connection
with, any legal proceedings (including prospective
legal proceedings),
(b) is necessary for the purpose of obtaining legal advice,
or
(c) is otherwise necessary for the purposes of establishing,
exercising or defending legal rights.”
133: Schedule 8, page 170, line 30, at end insert—
“4A_ This condition is met if the processing is necessary
when a court or other judicial authority is acting in its
judicial capacity.”

Amendments 131 to 133 agreed.
Amendment 133ZA not moved.
Schedule 8, as amended, agreed.
Clause 34: The second data protection principle
Amendments 133ZB and 133ZC not moved.
Clause 34 agreed.
Clause 35 agreed.
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Clause 36: The fourth data protection principle
Amendments 133ZD to 133ZG not moved.
Clause 36 agreed.
Clause 37: The fifth data protection principle
Amendment 133ZH not moved.
Clause 37 agreed.
Clause 38 agreed.
Clause 39: Safeguards: archiving
Amendment 133ZJ not moved.
Clause 39 agreed.
Clause 40: Safeguards: sensitive processing
Amendment 133ZK not moved.
Clause 40 agreed.
Clause 41 agreed.
Clause 42: Information: controller’s general duties
Amendment 133ZL
Moved by Baroness Hamwee
133ZL: Clause 42, page 24, line 12, at end insert—
“( ) The controller must without undue delay inform each
data subject that he is (or, as the case may be, is again) a
data subject.”

Baroness Hamwee: My Lords, Amendment 133ZL
is an amendment to Clause 42. Clause 43 deals with a
data subject’s right of access. The onus is on the data
subject to ask whether their personal data is being
processed. If so, they have a right of access, although
there are provisions about restrictions and the controller
must tell them.
We have already touched on how you know that
you are a data subject. The amendment would place
an obligation on the controller to tell you. I appreciate
that there would be considerable practical considerations.
However, in a different context, time and again during
the passage of the Bill we have heard noble Lords
express surprise about what organisations know about
each of us. It is irritating when it is a commercial
organisation; it is a different matter when it is a law
enforcement body.
Amendment 133ZM is a way of asking why the
information to be given to a data subject under
Clause 42(2) is limited to “specific cases”. Is this is a
bit of the narrative style that I referred to earlier?
Restrictions are set out later in the clause. What are
the specific cases to which the controller’s duties are
restricted? Should there be a cross-reference somewhere?
The term suggests something more—or maybe something
less—than the clause provides.
Amendment 133ZN takes us to Clause 42(4), which
refers to the data subject’s “fundamental rights”—
this phrase is used also in a number of other clauses.
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My amendment would insert references to the Human
Rights Act and the European Charter of Fundamental
Rights, seeking not to reopen the argument about the
retention of the charter but to probe how fundamental
rights are identified in UK law. It is not an expression
that I recognise other than as a narrative term. This is
fundamental—if noble Lords will forgive the pun—to
my questioning and the workability of all this.
On Amendment 133ZP, the same subsection refers
to an “official” inquiry. I know what that means in
common sense—in human speak, if you like—but what
does it mean in legislative speak?
Amendment 133ZQ is a cross-reference. I queried
what was in the clause and have had exchanges with
officials about it. I thought that the Minister’s name
would be added to the amendment. I would have been
very happy if the correction had been made quietly,
but apparently that was not possible. So the drafting is
not mine, but it corrects a mis-drafting—would that
be a gentle term for it? At any rate, that is what the
amendment is about. I beg to move.
Lord Kennedy of Southwark: My Lords, the five
amendments in this group are all in the name of the
noble Baroness, Lady Hamwee, and the noble Lord,
Lord Paddick. I should say at the start that I am not
convinced by Amendment 133ZL and I look forward
to the response of the Government. I am not sure that
it is proportionate in respect of law enforcement
processing. I had concerns about it before the debate
and I have heard nothing to change my mind.
Amendment 133ZM widens the scope of the provisions
and I am content with that. I am interested to hear
from the Government why the three words to be
deleted are so important: perhaps they can convince
me of the merits of having them in the Bill.
Amendment 133ZN is proportionate and I happy
to support it. I do not support Amendment 133ZP
and, again, I have heard nothing yet to convince me
otherwise. I await a response from the Government.
Amendment 133ZQ seems proportionate to me in
respect of the data controller being able to record
reasons to restrict provision of information to a data
subject and the reasons for refusing requests.
Baroness Williams of Trafford: I thank the noble
Baroness, Lady Hamwee, for explaining her amendments
inrelationtotherightsof datasubjects.Havingdisappointed
her so much in the last group of amendments, I have
some very good news: the Government are content to
agree to her Amendment 133ZQ. Perhaps it is right
that I did not put my name to it, because she can claim
full credit for the amendment, which corrects an erroneous
cross-reference in Clause 46(6).
I turn to the other amendments in the group, which
have a little more substance. Amendment 133ZL seeks
to place a duty on controllers to inform individuals
without undue delay that they are a data subject. The
right of access conferred on data subjects by Clause 43
largely replicates the existing provision in Section 7 of
the Data Protection Act 1998, as I think the noble
Lord, Lord Kennedy, pointed out. Clause 42 already
includes obligations on the controller to provide individuals
with information in general terms and in specific cases
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to enable a data subject to access their rights. We
consider that this is the right approach and one which
reflects the terms of the LED. We welcome the enhanced
rights for data subjects provided for in Part 3, but it is
important that such rights are proportionate and
that we take account of the resource implications for
police forces and other competent authorities. Placing
a duty on controllers proactively to notify individuals
that they are data subjects would, we believe, place
an unnecessary burden on competent authorities. In
practice, many individuals will know that their personal
data is being processed by a particular controller;
where they are unsure they can submit a subject access
request. It is important to note that under the new
regime subject access requests will generally be free of
charge.
Amendment 133ZM seeks to probe the need for the
phrase “in specific cases” in Clause 42(2). This phrase,
which appears in article 13(2) of the law enforcement
directive, is simply designed to distinguish between the
duty on a controller, under Clause 42(1), to provide
certain general information to data subjects which
might be discharged by posting the information on the
controller’s website, and the separate duty, in Clause 42(2),
to provide certain additional information directly to a
data subject to enable them to exercise their rights.
Moreover, the information which must be provided
under Clause 42(2) may be person-specific and the
drafting makes this clear.
Amendment 133ZN seeks to define the term
“fundamental rights” as used in Clause 42(4) and
elsewhere in this part. This is not the occasion to
reopen the debate we had at the start of Committee on
article 8 of the European Charter of Fundamental
Rights. The Committee will be aware that it is not the
Government’s intention to enshrine the charter into
UK law. That being the case, and recognising that
Part 3 of the Bill provides for a scheme for law
enforcement processing which is enshrined in our domestic
law, the reference to fundamental rights should be
interpreted in accordance with UK law by the UK
courts, rather than seeking to enshrine the charter.
In Amendment 133ZP to Clause 42(4)(a), the noble
Baroness seeks clarification of what constitutes an
“official inquiry”, as opposed to a “legal inquiry”. I
start by pointing out that the law enforcement directive
uses both terms, and we have followed our usual
practice of copying the directive wherever possible.
There are, of course, legally constituted inquiries
established under the Inquiries Act 2005, but not all
official inquiries are formally constituted under that
Act. The use of both terms recognises that formally
constituted inquiries may take different forms and be
conducted by different entities. It is important to
emphasise that a controller is subject to the limitations
in the opening words of Clause 42(4) and cannot
restrict the provision of information simply by virtue
of the fact that the information pertains to an inquiry.
I hope that I have been able to reassure the noble
Baroness—she certainly looks happier than on the
previous group of amendments—and that she will be
content to withdraw her Amendment 133ZL. As I have
indicated, I will be happy to endorse Amendment 133ZQ
when she comes to move it formally.
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6.15 pm
Baroness Hamwee: My Lords, the noble Lord, Lord
Kennedy, need not have been apologetic: it is perfectly
fair to make the point that he did not think the
amendment was proportionate. I will not claim the
credit for Amendment 133ZQ because it is not my
drafting, but much more importantly, yes, fundamental
rights should be interpreted by the UK courts, but on
what basis? It really is a matter of “New readers start
here” with that, and the same applies to “official
inquiry”: the very fact that there is an Inquiries Act
was in my mind in asking what an official inquiry is. It
is all the same argument—the same discussion, would
be a better way of putting it—as on earlier groups. I
said then that I was troubled; I am troubled in this
connection. I think I made it clear that I was not
trying to reopen the question of the European Charter
of Fundamental Rights now; there will be other occasions
to do that. I beg leave to withdraw the amendment.
Amendment 133ZL withdrawn.
Amendments 133ZM to 133ZP not moved.
Clause 42 agreed.
Clauses 43 to 45 agreed.
Clause 46: Rights under section 44 or 45:
supplementary
Amendment 133ZQ
Moved by Baroness Hamwee
133ZQ: Clause 46, page 27, line 45, leave out “(4)” and insert
“(1)(b)(i)”

Amendment 133ZQ agreed.
Clause 46, as amended, agreed.
Clause 47: Right not to be subject to automated
decision-making
Amendments 133A and 134 not moved.
Clause 47 agreed.
Clause 48: Automated decision-making authorised by
law: safeguards
Amendment 134A
Moved by Baroness Hamwee
134A: Clause 48, page 28, line 28, leave out paragraph (b)

Baroness Hamwee: My Lords, we debated automated
decision-making under Part 2 on Monday. Clause 48
provides for automated decision-making in the case of
law enforcement. No doubt we will return to the issues
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raised on Monday in this connection, but for now,
Clause 48(1) provides that a “qualifying significant
decision” must be,
“required or authorised by law”.

This is perhaps a slightly frivolous probe, but may a
controller take a decision that is not required or authorised
by law? If it is not authorised, how is the data subject
protected?
Amendment 135 refers to not engaging the rights of
the data subject under the Human Rights Act. Again,
we had a debate on this on Monday and it is a subject
to which we may return. I simply ask: does the Minister
have anything to add to what her noble friend Lord
Ashton of Hyde had to say then? He told us that
human rights are always engaged—indeed they are—and
that the amendment therefore did not really work but
that there are, as he said in col. 1871, “appropriate
safeguards”. Are the Government satisfied that the
balance between processing and protection is the right
one? As I say, I am sure we will come back to this issue.
Amendment 135A is to Clause 48(2), which deals
with decisions based solely on automated processing.
Article 11 of the directive, which I believe is the basis
for this, provides for automated processing, including
profiling. Profiling is a defined term, so I merely want
to check that there is no significance in omitting the
reference to it. I doubt there is but the language is
reproduced exactly elsewhere, so this is a simple check.
Clause 48(2)(a) provides that notification of a
decision must be given “as soon as … practicable”.
Amendment 135B would limit this to a maximum of
72 hours. I do not want to describe what is in the Bill
as open-ended but I think the Minister would accept
that it is less certain than it could be, which is a pity as
the requirement under this clause to notify the right to
ask for reconsideration is important. I note that at
another point close to this, the data subject has an
exact limit of 21 days. That may not be practicable for
the data subject but perhaps the Minister can confirm
whether that means within 21 days of actual receipt,
not 21 days of delivery, as the means of serving that
notification.
Amendment 136A would insert a new provision.
We have been considering some form of independent
oversight of automated decision-making. That would
not be quite right because we have the commissioner,
who is independent, but the amendment proposes
more assistance and advice in this connection and the
publication of reports on the subject.
Amendment 137 proposes a new clause. We debated
a more elaborate amendment on the right to information
about decisions based on algorithmic profiling on
Monday. The proposed new clause would allow the
data subject to obtain an understanding of the reasoning
underlying the processes, when the results of it are
applied to him. The wording might seem familiar to
noble Lords, which would show that they have read on
in the Bill. The amendment would reproduce in the law
enforcement part a right that is included in Clause 96
in Part 4, which deals with the intelligence services. If
they can do it, why not law enforcement? I was quite
surprised that they could do it and were expected to
provide the underlying reasoning, but that is a good
thing. I am not arguing that this would be a silver
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bullet for all the issues around algorithms but it would
be significant. Perhaps it would be courteous and
appropriate to say I understand that as regards the
intelligence services exemptions, the UK is proposing
one of the most advanced explanation rights in the
world—tick.
Amendment 144 raises the human rights point again,
in the context of the intelligence services’ automated
decision-making. Amendments 145 and 146 are to ask
the Government to justify decisions based solely on
automated processing which significantly affects the data
subject when it relates to a contract. Clause 94(2)(c)
refers to,
“considering whether to enter into a contract with the data
subject”,

and,
“with a view to entering into … a contract”,

with them. There must be a fine distinction between those
two provisions but they are dealt with differently. These
are all in Part 4, on the intelligence services. Finally,
Amendment 146A is to ask whether the commissioner
should have a role in the process, because there is a bit
more scope for people doing their own thing in this
part of the Bill than under Part 3. I beg to move.
Lord Stevenson of Balmacara: My Lords, I support
the amendments that have just been moved and spoken
to by the noble Baroness, Lady Hamwee. We should
perhaps have signed up to them but I do not think we
had the time to do so. However, they all bear on
important issues that need to be addressed and I look
forward to hearing the responses from the Minister.
Our amendments in this group are also about
automated processing but they attach to a slightly different
arrangement. In Clause 92, on page 52, the right of
access provisions are largely copied from earlier parts
of the Bill and are extensive. Like the noble Baroness,
Lady Hamwee, we appreciate that. The Government
have moved a long way to try to reassure everyone that
the intelligence services, as well as the defence services,
are trying to operate in a manner that could be taken
almost directly from the GDPR. While this may be
gold-plating, it is a good way of making progress.
Having said that, halfway down page 52 are two things
that our amendments address. In Amendment 142C,
we suggest that there should be a,
“right to object to automated-decision making”,

within automatic processing, because at the end of
Clause 92(2) all the other rights are there but the one
present in other parts of the Bill on the right to object
is not. I wonder why it has been missed out. It would
be interesting to hear from the Minister about that.
In Amendment 143B, we also wish to challenge
why the fee has to be paid for this. The Government
have tried hard to make an equality of approach right
the way across but fees suddenly appear here, in a way
which seems rather strange. It cannot be that the
information services of Her Majesty’s Government
are so starved of cash that they have to charge money
to get their services completed for those who just want
reasonable information, which should specifically be
made available. It seems a double bind to have a
situation where these rights and obligations are
tantalisingly included in the Bill, but are then removed
from reasonable access because of the costs that might
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be charged. I know that the Secretary of State would
have to do it by regulations, which would be subject to
further scrutiny, but perhaps this could be looked at
again.
6.30 pm
Baroness Williams of Trafford: My Lords, these
amendments return us to the issue of automated decisionmaking, which we debated on Monday, albeit principally
in the context of Part 2.
The noble Baroness, Lady Hamwee, has indicated
that the purpose of Amendment 134A is to probe why
Clause 48(1)(b) is required. Clauses 47 and 48 should
be read together. Clause 47 essentially operates to prohibit
the controller making a significant decision based
solely on automated processing, unless such a decision
is required or authorised by law. Where automated
decision-making is authorised or required by law,
Clause 48 permits the controller to make a qualifying
significant decision, subject to the specified safeguards.
A significant decision based solely on automated
processing which is not required or authorised by law
is an unlawful decision and therefore null and void.
That being the case, we should not seek to legitimise
an unlawful decision by conferring a right on a data
subject to request that such a decision be reconsidered.
Should such a decision be made contrary to Clause 47(1),
the proper way to deal with it is through enforcement
action by the Information Commissioner, not through
the provisions of Clause 48.
Amendments 135 and 144 seek to prevent any
decision being taken on the basis of automated decisionmaking where the decision would engage the rights of
the data subject under the Human Rights Act. As my
noble friend Lord Ashton indicated on Monday when
the Committee debated Amendment 75, which was
framed in similar terms, such a restriction would arguably
wholly negate the provisions in respect of automated
decision-making as it would be possible to argue that
any decision based on automated decision-making
would, at the very least, engage the data subject’s right
to respect for privacy under Article 8 of the European
Convention on Human Rights.
At the same time, the unintended consequences of
this could be very damaging. For example, any intelligence
work by the intelligence services relating to an individual
would almost certainly engage the right to respect for
private life. The effect of the amendment on Part 4
would therefore be to prevent the intelligence services
taking any further action based on automated processing,
even if that further action was necessary, proportionate,
authorised under the law and fully compliant with the
Human Rights Act. Where a decision will have legal
or similarly significant effects for a data subject, data
controllers will be required to notify data subjects to
ensure that they can seek the remaking of that decision
with human intervention. We believe that this affords
sufficient safeguards.
Turning to Amendment 135A, I can assure the
noble Baroness, Lady Hamwee, that automated processing
does indeed include profiling. This is clear from the
definition of profiling in Clause 31 which refers to,
“any form of automated processing of personal data consisting
of the use of personal data to evaluate certain personal aspects
relating to an individual”.
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Given that, I do not believe more is needed, but I
confirm that there is no significance in omitting the
word “profiling”. We did not include a reference to
profiling as an example of automated decision-making
on the grounds that it is just that, an example, and
therefore an express reference to including profiling
would add nothing.
Amendment 135B would require controllers to notify
data subjects within 72 hours where a qualifying significant
decision has been made based solely on automated
processing. While it is appropriate elsewhere in the
Bill to require controllers to report data breaches to
the Information Commissioner, where feasible, within
72 hours, we consider that the existing requirement to
notify data subjects of what is a lawful qualifying
significant decision as soon as reasonably practicable
establishes the need for prompt notification while
recognising that there needs to be some flexibility to
reflect the operational environment.
Amendment 136A seeks to require the Information
Commissioner to appoint an independent person to
oversee the operation of automated decision-making
under Part 3. I am unpersuaded of the case for this
amendment. The Information Commissioner is, of
course, already an independent regulator with express
statutory duties to, among other things, monitor and
enforce the provisions in Part 3, so it is unclear to me
why the commissioner should be obliged to, in effect,
subcontract her functions in so far as they relate to
automated decision-making. Such processing is subject
to the commissioner’s oversight functions as much as
any other processing, so I do not see why we need to
single it out for special treatment. If the argument is
that automated processing can have a more acute impact
on data subjects than any other forms of processing,
then it is open to the commissioner to reflect this in
how she undertakes her regulatory functions and to
monitor compliance with Clauses 47 and 48 more
closely than other aspects of Part 3, but this should be
left to the good judgment of the commissioner rather
than adding a new layer of regulation.
The noble Baroness asked whether it is 21 days from
receipt of notification or another time. Clause 48(2)(b)
makes it clear that it is 21 days from receipt.
I have some sympathy for Amendment 137, which
requires controllers subject to Part 3, on request, to
provide data subjects with the reasons behind the
processing of their personal data. I agree that data
subjects should, in general, have the right to information
about decision-making which affects them, whether or
not that decision-making derives from automated
processing. However, this is not straightforward. For
example, as with the rights to information under
Clauses 42 and 43, this cannot be an absolute right
otherwise we risk compromising ongoing criminal
investigations. If the noble Baroness will agree not to
move Amendment 137, I undertake to consider the
matter further ahead of Report.
Amendments 142C and 143B in the name of the noble
Lord, Lord Stevenson, seek to confer a new duty on
controllers to inform data subjects of their right to
intervene in automated decision-making. I believe the
Bill already effectively provides for this. Clause 95(3)
already places a duty on a controller to notify a data
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subject that a decision about them based solely on
automated processing has been made.
Amendments 145 and 146 seek to strike out the
provisions in Part 4 that enable automated decisionmaking in relation to the consideration of contracts.
The briefing issued by Liberty suggested that there
was no like provision under the GDPR, but recital 71
to the GDPR expressly refers to processing,
“necessary for the entering or performance of a contract between
the data subject and a controller”,

as one example of automated processing which is
allowed when authorised by law. Moreover, we envisage
the intelligence services making use of this provision—for
example, considering whether to enter into a contract
may initially require a national security assessment
whereby an individual’s name is run through a computer
program to determine potential threats.
Finally, Amendment 146A would place a duty on
the intelligence services to inform the Information
Commissioner of the outcome of their consideration
of a request by a data subject to review a decision
based solely on automated processing. We are not
persuaded that a routine notification of this kind is
necessary. The Information Commissioner has a general
function in relation to the monitoring and enforcement
of Part 4 and in pursuance of that function can seek
necessary information from the intelligence services,
including in respect of automated processing.
I hope again that my detailed explanation in response
to these amendments has satisfied noble Lords, and as
I have indicated, I am ready to consider Amendment 137
further ahead of Report. I hope that on that note, the
noble Baroness will withdraw the amendment.
Baroness Hamwee: My Lords, I am grateful for the
long response and for the Minister agreeing to consider
Amendment 137. As regards oversight of automated
processing, which is not quite where I would be coming
to as something that was suggested to us, it would be
fair to say that the commissioner has a resource issue
covering all these developments. Maybe it is something
that we will think about further in order to approach it
from a different direction, perhaps by requiring some
regular reporting about how the development of
automated processing is controlled and affecting data
subjects. I will consider that, but for the moment I beg
leave to withdraw the amendment.
Amendment 134A withdrawn.
Amendments 135 to 136A not moved.
Clause 48 agreed.
Amendment 137 not moved.
Clauses 49 to 55 agreed.
Clause 56: Joint controllers
Amendment 137A
Moved by Baroness Hamwee
137A: Clause 56, page 32, line 30, at end insert—
“( ) Notwithstanding any determination under subsection
(2), joint controllers are each liable for any failure to
comply with the obligations of a controller under this Part.”
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Baroness Hamwee: My Lords, Clause 56 anticipates
that competent law enforcement authorities may work
together, and designates them as “joint controllers”.
Clause 56(2) allows them to “determine their respective
responsibilities”, although there is an exception when
the responsibility is,
“determined under or by virtue of an enactment”.

Amendment 137A would, I suggest, take us a step
further by providing that, in any event, if there is a
failure to comply with a controller’s statutory obligations,
each joint controller is liable—or does this not need to
be spelled out? I beg to move.
Lord Young of Cookham: My Lords, these are narrow
but important amendments relating to the liability of
joint controllers. I agree with the noble Baroness that
there should be clarity as to where liability rests when
a controller contravenes the provisions of the Bill. The
concept of joint data controllers is not new; indeed, it
is recognised in the Data Protection Act 1998. In a
similar vein, Clause 56 makes provision for joint controllers
under Part 3—the shared responsibility for the police
national computer by chief officers is a case in point.
Upholding the rights of data subjects is dependent on
the clear understanding of responsibilities. Clause 56
requires joint controllers to determine transparently their
respective responsibilities so that data subjects know who
to look to in order to access their rights or to seek redress.
There should be no ambiguity as to who is responsible
for compliance with the provisions of Part 3.
The issue of liability is dealt with elsewhere in the
Bill. For example, Clause 160 provides that an individual
has the right to compensation from a controller if they
suffer damage because of a contravention of this
legislation. Subsection (4) makes specific provision for
joint controllers: it provides that liability for damages
flows from the legal responsibility for compliance as
determined by an arrangement made under Clause 56.
These types of arrangement already exist, and this is
as it should be. What matters to the data subject is that
the legal position in relation to joint controllers is
clear, and Clause 160, read with Clause 56, provides
such clarity. I also refer the noble Baroness to Clauses 145,
149 and 158, which make like provision in respect of
enforcement notices, penalty notices and compliance
orders.
The government amendments in this group, which
are technical, address much the same point. As I have
indicated, the Bill adopts the principle that a court
order in relation to controllers operating under a joint
controller arrangement may be made only against the
controller responsible for compliance with the relevant
provision of data protection legislation. That has to be
right, whereas under the noble Baroness’s amendment,
they would all be liable, whether or not they were
responsible for compliance with the relevant provision.
Amendments 143, 147 and 148 are needed to ensure
that the principle is carried through when joint controllers
are operating under Clause 102 and that the liability of
such controllers is clear. Providing such clarity is in
everyone’s interests, including data subjects.
I hope I have been able to satisfy the noble Baroness
that the position on the liability of joint controllers is
clear and that she will be content to withdraw her
amendment and support the government amendments.
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Baroness Hamwee: My Lords, I am certainly happy
with the latter. I simply observe that in other walks of
life when people act jointly, each is often responsibility
for what the other does, but of course I beg leave to
withdraw the amendment.
Amendment 137A withdrawn.
Clause 56 agreed.
Clauses 57 and 58 agreed.
6.45 pm
Clause 59: Records of processing activities
Amendment 137B
Moved by Baroness Hamwee
137B: Clause 59, page 34, line 13, leave out “where applicable,”

Baroness Hamwee: My Lords, under Clause 59, the
controller must record certain information, including,
according to subsection (2)(g),
“where applicable, details of the use of profiling”.

The purpose of Amendment 137B is to ask whether, if
profiling is used, this is not applicable. My amendment
would delete the words, but the Minister will understand
that I am probing.
I am afraid this is quite a big group of amendments.
Clause 62 provides for data protection impact assessments
when there is a “high risk” to “rights and freedoms”.
In assessing the risk, the controller,
“must take into account the nature, scope, context and purposes
of the processing”.

Amendment 137C would insert a reference to,
“new technologies, mechanisms and procedures”,

picking up wording which is in articles 27 and 28 of
the law enforcement directive.
Clause 63 requires consultation with the commissioner
where there is a “high risk” to “rights and freedoms”.
Article 28(3) of the directive allows for the “supervisory
authority”—the commissioner, in our case—to,
“establish a list of the processing operations which are to be
subject to prior consultation”.

Amendment 137D would allow the commissioner to
“specify other conditions”where consultation is required.
I am not sure I would defend the approach of having
regulations under a negative resolution. The amendment
was tabled following a certain amount of toing and
froing—aka consultation with me—because my original
amendment did not quite work, or at any rate I was
not clear enough about it. I was not at Westminster at
the time and I think I did not take in properly over the
phone what was being proposed. I am sure the Minister
will not take me too much to task for that, but focus
instead on the nub of this.
Under Clause 63, the commissioner is required to
give advice to the controller and the processor when
she thinks that the intended processing would infringe
Part 3. Amendment 137E set outs what advice would
be included “to mitigate the risk” and would be a
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reminder of the commissioner’s powers in the event of
non-compliance. The amendment builds on rather
fuller provisions in article 28 of the directive, which
provides for the use of powers.
Amendment 137F would amend Clause 64, which
deals with the security of processing and refers to,
“appropriate measures … to ensure a level of security appropriate
to the risks”.

The amendment proposes what “appropriate measures”
might be, in particular whether cost is a criterion.
Article 29(1) seems to envisage this—are we envisaging
it in the Bill?
As for Amendment 137G, there is a duty in Clause 66
to inform the data subject when there is a breach, but
not when the controller has implemented protection
measures. In seeking to change “has” to “had”
implemented, I just seek confirmation that the measures
in question were applied before the breach. One might
read the clause as meaning that, subsequently, steps
had been taken and protection measures implemented.
That will be good for the future, but would not address
the specific breach.
On Amendment 137H, Clause 66(7) gives a wide
exemption, setting out the reasons for restricting the
provision of information to a data subject. I assume from
the words “so long as necessary” that, once a specific
security threat has passed or a court case is over, the
right to that information would revive. Can the Minister
confirm this? Again, I am not sure what the role of the
commissioner would be here.
On Amendment 137J, Clause 69 sets out the tasks
of the data protection officer. Chapter 5 of this part
deals with transfers to third countries. By requiring
the updating of controllers on the development of
standards of third countries, my amendment suggests
that the data protection officer should keep on top of
international issues.
Amendment 137K is an amendment to Clause 71 in
Chapter 5, on the principles for the transfer of data to
a third country or international organisation. It would
insert an explicit requirement that the rights of the
data subject be protected. Article 44 provides:
“All provisions in this Chapter shall be applied in order to
ensure that the level of protection of natural persons guaranteed
by this Regulation is not undermined”.

That is broad and overarching. My amendment probes
how that protection is covered: is it in the detail of the
subsequent clauses? It is spelled out in the article; does
that imply that the clauses might not always properly
provide protection if we do not spell it out in the same
way, given the reflections that the Bill provides?
On Amendments 137L and 137M, authorisation
under Clause 71(1)(b) from another member state
from which the data originated is not required if the
transfer is necessary for the prevention of a threat to
the essential interests of a member state and authorisation
cannot be obtained in good time. The amendments
probe whether “essential interests” are more than law
enforcement purposes—the first condition for transfer.
Will the interests be clear? Is there a confusing element
of subjectivity here? The person who wants the data
might see things quite differently from the person who
is being asked to transfer it. It is open to us to provide
higher safeguards, which is what I am working towards.
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“Obtaining in good time” perhaps suggests a slightly
more relaxed attitude than the subject matter should
demand. I would substitute a reference to urgency.
On Amendment 137N—noble Lords will be relieved
to know that I am on the last of our amendments in
this group—there can be a transfer on the basis of
special circumstances under Clause 74. I welcome the
fact that, in some cases, the controller can refuse a
transfer because fundamental rights and freedoms
override the public interest in the transfer. Presumably,
the controller’s determination must be reasonable. This
seems to give some discretion to the commissioner; I
wonder whether the commissioner might give guidance
rather than leaving it entirely up to the controller.
I beg to move.

Lord Stevenson of Balmacara: My Lords, we have
one amendment in this group, and I will speak to it. It
affects what appears to be a lacuna—if that is not too
technical a term for Hansard—in relation to the storage
and retention of data collected by local police forces
under the automatic number plate recognition system.
Each local police force has an ANPR system. There
are thousands of cameras, which we are all too aware
of. Anyone who drives past one and has a picture of
their number plate taken has a momentary shudder in
case they are doing something wrong. When you add
them all together, it is one of the biggest surveillance
systems in the world—probably the world’s biggest
non-military system—and it is growing every day. At
the moment, there are probably about 1 billion shots of
people cars in circulation. It is of course personal data,
as it tracks people’s journeys, or can be read to do so.
There are two problems. First, the ANPR system
has grown and grown but does not have proper governance
or structure. Attention needs to be paid to that. This is
not the Bill for that, but the noble Baroness might
wish to take that point back with her. Secondly, an
FOI request revealed in 2015 that the police had no
systematic retention or disposal policy; they simply
just kept the data because it might come in useful at
some time. I do not think that works under the Data
Protection Act 1998 and does not seem appropriate,
given the way the Bill is framed.
In case there is any doubt whether those systems
fall within the scope of the Act or whether there
should be a change of policy, we have tabled the
amendment to probe what is going on. There has been
a recent change—I hope that the noble Baroness will
update us about it—and several billion deletions, but
there is still a question about the appropriate retention
system. Our amendment is an attempt to move forward
on that issue.
The problem is that the ANPR is not covered anywhere
in statute. Despite the fact that it is very large, it is simply
run. The Home Office does not see it as an espionage
system—that is fair enough—so it is not covered in the
Investigatory Powers Act. There is a case, however, for
using the Bill to get this issue back into scope. The
proposal here is simple. These particular words need
not be used, but I hope the noble Baroness will accept
that something should be done. We propose that the
approachshouldbeinaccordancewiththearrangements
currently adopted in surveillance systems elsewhere.

Data Protection Bill [HL]

2080

7 pm
Baroness Williams of Trafford: My Lords, this quite
extensive group of amendments relates to the obligations
on controllers and processors and the transfer of
personal data to third countries. As the noble Baroness,
Lady Hamwee, explained, Amendment 137B seeks to
probe the necessity for the words “where applicable”
in Clause 59(2)(g), which places a duty on a controller
to record details of the use of profiling in the course of
processing. This wording is transposed directly from
Article 24 of the LED—and. to be clear, we are not
excluding types of profiling from being recorded. Rather,
the clause provides that all profiling is recorded where
profiling has taken place. The wording acknowledges
that some processing may not involve profiling.
Amendment 137C seeks to add a definition of the
word “nature” as used in Clause 62(4). References to
the,
“nature, scope, context, and purposes of the processing”,

are found throughout the LED and we have faithfully
transposed this. We accept that the nature of the
processing does include the aspects set out in the noble
Baroness’s amendment, but we do not believe it necessary
to set that out on the face of the Bill, and there is a
danger that doing so in these terms could unwittingly
narrow the scope of this provision. I might add that
the Information Commissioner’s Office already publishes
guidance on conducting privacy impact assessments
and will be issuing further guidance on issues related
to the Bill in due course.
Amendment 137D to Clause 63 would confer on
the Information Commissioner a power to make
regulations specifying further circumstances in which
a controller must consult the commissioner before
undertaking processing activities. Currently the
requirement is for controllers to consult the commissioner
when a data protection impact assessment indicates
that processing would pose a high risk to the rights
and freedoms of data subjects. Clause 63 reflects the
provisions in Article 28 of the LED and sets an
appropriate threshold for mandatory consultation with
the Information Commissioner. This is not to preclude
consultation in other cases, but I am unpersuaded that
we should go down the rather unusual road of conferring
regulation-making powers on the commissioner. Instead,
we should leave this to the co-operative relationship
we expect to see between the commissioner and controllers
and, if appropriate, to any guidance issued by the
commissioner.
Amendment 137E seeks to specify the content of
the written advice which the Information Commissioner
must provide to a controller in the event that she
considers that a proposed processing operation would
contravene the provisions of Part 3. I do not disagree
with the point that the amendment is seeking to make—
indeed, it echoes some of what is said at paragraph 209
of the Explanatory Notes—but we believe that we can
sensibly leave it to the good judgment of the commissioner
to determine on a case-by-case basis what needs to be
covered in her advice.
Amendment 137F would expressly require controllers
to account for the cost of implementation when putting
in place appropriate organisational and technical measures
to keep data safe. I entirely agree with the spirit of this
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amendment; there needs to be a proportionate approach
to data protection. However, I refer the noble Baroness
to Clause 53(3), which already includes a provision to
this effect. On Amendment 137G, we believe the use of
the present tense is correct in Clause 66(3)(a) in that
the implementation of the measures is ongoing and
not set in the past.
Amendment 137H would require a controller to
inform the commissioner when they have restricted
the information available to data subjects in the event
of a data breach. Clause 66(7) is one of four instances
in Part 3 where a controller may restrict the rights of
data subjects. I do not believe that there is a case for
singling out this provision as one where a duty to
report the exercise of the restriction should apply. If
the commissioner wants information about the exercise
of the power in Clause 66(7), she can ask for it.
Amendment 137J seeks to add to the role of data
protection officers by requiring them to update the
controller on relevant developments in the data protection
standards of third countries. I do not deny that awareness
of such standards by police forces and others is important
for the purposes of the operation of the safeguards in
Chapter 5 of Part 3. However, Clause 69 properly
reflects the terms of the LED. It does not preclude
data protection officers exercising other functions such
as the one described in Amendment 137J.
Amendments 137K, 137L and 137M relate to Clause 71,
which sets out the general principles for transfers of
personal data to a third country or international
organisation. The whole purpose of Chapter 5 of
Part 3 is to provide safeguards where personal data is
transferred across borders. Given that, I am not sure
what Amendment 137K would add. Amendment 137L
would narrow the circumstances in which onward
transfers of personal data may take place with express
authorisation from the originator of the data. In contrast,
Amendment 137M, in seeking to remove Clause 71(5)(b),
would expand those circumstances —which I am not
sure is the noble Baroness’s intention. Subsection (5) is
a direct transposition of Article 35(2) of the LED, so
we should remain faithful to its provisions. What
constitutes the essential interests of a member state must
be for the controller to determine in the circumstances
of a particular case—but, here as elsewhere, they are
open to challenge, including enforcement action by
the commissioner if they were to abuse such provisions.
Amendment 137N would require a controller to
pay due regard to any ICO guidance before coming
to a decision under Clause 74(2), which relates to the
transfer of data on the basis of special circumstances.
The Bill already caters for this. Clause 119 places a
duty on the commissioner to prepare a data-sharing
code of practice and, under the general principles of
public law, controllers will be required to consider the
code—or for that matter any other guidance issued by
the commissioner.
Finally, Amendment 137EA in the name of the noble
Lord, Lord Kennedy, and articulated by the noble
Lord, Lord Stevenson, seeks to set in statute the
retention period for personal data derived from ANPR
cameras. ANPR is an important tool used by the
police and others for the prevention and detection of
crime. I understand that the National Police Chiefs’
Council has recently changed its policy on the retention
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of ANPR records, reducing the retention period from
two years to 12 months. The new policy requires all
data not related to a specific case to be deleted after
12 months. This will be reflected in revised national
ANPR standards. We know that the Information
Commissioner had concerns about the retention of
ANPR records and we welcome the decision by the
NPCC in this regard.
Given this, I have no difficulty with the spirit of the
noble Lord’s amendment, but the detail is too prescriptive
and we are not persuaded that we should be writing
into the Bill the retention period for one category of
personal data processed by competent authorities. The
amendment is unduly prescriptive as it takes no account
of the fact that there will be operational circumstances
where the data needs to be retained for longer than
12 months—in particular, where it is necessary to do
so for investigative or evidential purposes.
More generally, I remind the noble Lord that the
fifth data protection principle—the requirement that
personal data be kept no longer than is necessary—will
regulate the retention policies of controllers for all
classes of personal data. In addition, Clause 37(2)
requires controllers to undertake a periodic review of
the need for the continued retention of data. Given
these provisions, I am not persuaded that we should
single out ANPR-related data for special treatment on
the face of the Bill.
I apologise again for the extensive explanation of
the amendments, and I hope that noble Lords will be
happy not to press them.
Baroness Hamwee: Certainly. I feel that I ought perhaps
to apologise to the House for the speed at which we
have been going; it has caused a bit of a flurry. I know
that I have been quite telegraphic in speaking to the
amendments. I have possibly been too telegraphic, but
I will read the detail of the response, and beg leave to
withdraw my amendment.
Amendment 137B withdrawn.
Clause 59 agreed.
Clauses 60 and 61 agreed.
Clause 62: Data protection impact assessment
Amendment 137C not moved.
Clause 62 agreed.
Clause 63: Prior consultation with the Commissioner
Amendments 137D and 137E not moved.
Clause 63 agreed.
Amendment 137EA not moved.
Clause 64: Security of processing
Amendment 137F not moved.
Clause 64 agreed.
Clause 65 agreed.
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Clause 66: Communication of a personal data breach
to the data subject
Amendments 137G and 137H not moved.
Clause 66 agreed.
Clauses 67 and 68 agreed.
Clause 69: Tasks of data protection officer
Amendment 137J not moved.
Clause 69 agreed.
Clause 70 agreed.
Clause 71: General principles for transfers
of personal data
Amendments 137K to 137M not moved.
Clause 71 agreed.
Clauses 72 and 73 agreed.
Clause 74: Transfers on the basis of
special circumstances
Amendment 137N not moved.
Clause 74 agreed.
Clauses 75 and 76 agreed.
Clause 77: National security: certificates
by the Minister
Amendment 137P not moved.
Amendment 137Q had been withdrawn from the Marshalled
List.
Clause 77 agreed.
Clauses 78 to 83 agreed.
Clause 84: The first data protection principle
Amendment 137R
Moved by Baroness Hamwee
137R: Clause 84, page 49, line 15, after “conditions” insert “,
other than a condition which is also a condition in Schedule 9,”

Baroness Hamwee: My Lords, sensitive processing
requires meeting at least one condition from the menu
in Schedule 9 and one in Schedule 10. This could be
achieved, for instance, because the processing is necessary
to protect someone’s vital interests under Schedule 9,
and for the same reason under Schedule 10 when
consent cannot be given. I wondered whether the
repetition amounted to there being only one condition
to be met, rather than two or perhaps one and a
half—hence Amendment 137R.
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Amendment 138A is another amendment suggesting
that the Secretary of State’s regulation-making power
is too wide under the Bill. In our view, the Secretary of
State should be able to add conditions—in other words,
protections—but not vary or omit them. That is a
thread that runs through the whole of the Bill.
Amendments 139A and 139B probe the condition
in Schedule 9 that processing is necessary for the
purposes of legitimate interests pursued by the controller
or a third party to whom the data is disclosed. Again,
“legitimate interest” made me pause. It is made lawful
by Clause 84 because it meets one of the lawfulness
conditions, so there is a circularity here. The schedule
then applies a condition to the condition—it is not
lawful if it prejudices rights and freedoms or legitimate
interests of data subjects, or rather is unwarranted
because of prejudice to the rights and freedoms or
interests of the data subject. Does that allow for the
risk of prejudice? It struck me as quite a clumsy
phrase—“unwarranted … because of prejudice”. I
realise that the person who drafted it—I do not want
to say “draftsman”—must have had some very particular
thoughts in mind.
7.15 pm
Schedule 10 lists the conditions for sensitive processing
in the case of the intelligence services. Amendment 139C
suggests that, in the case of processing to protect vital
interests when there is no consent—one might argue
that that is what the services do all the time—it should
be reported to the commissioner. Amendment 139D
refers to another condition where it is necessary, in
connection with legal proceedings, advice or legal
rights. We wondered whether it should be restricted to
offences—for instance, to exclude an employment dispute
between a service and an employee. I confess that I
realised this morning that I had not thought through
the implications for legal professional privilege, but
my focus here is on whether we are giving the services
an advantage which, in the example that I have used, is
not available to another employer, including law
enforcement, under Part 3. That might not be the best
example, but I am curious as to how extensive the
provision is.
Amendment 140A excludes the condition relating
to medical services and is tabled to enable the Minister
to tell us how it would apply in the case of the
intelligence services. My imagination is inadequate.
Finally, on Amendment 140B, the second data principle
requires the manner of processing to be compatible
with the purpose of collection, and then gives what I
read as examples of compatible processing. Amending,
“if the processing … consists of … and … is subject to”,

what is set out to “only if ” would change this to an
exhaustive list of criteria. The short question about this
clause is whether “if ” means “only if ”. I beg to move.
Lord Young of Cookham: My Lords, I am grateful
to the noble Baroness, Lady Hamwee, for explaining
these amendments, which relate to intelligence services
processing.
Amendment 137R would provide that sensitive
processing for a condition under Schedule 10 was
lawful when the condition was not also a condition in
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Schedule 9. Clause 84 provides that processing is lawful
only as long as one of the conditions in Schedule 9 is
met, and for sensitive processing one of the conditions
in Schedule 10 must also be met. We consider that the
two-stage consideration process when processing sensitive
personal data is important, as it requires the controller
to ensure that conditions in both schedules can be
satisfied.
We accept that there is a degree of overlap between
some of the conditions provided for in the schedules,
but that is necessary. For example, consent is a condition
for processing in both schedules, but that reflects the
fact that consent may often be the most appropriate
grounds for processing personal data, such as when
people consent to their sensitive personal data being
processed for medical purposes. That position is not new:
Schedules 9 and 10 reflect the equivalent Schedules 2
and 3 to the Data Protection Act, both of which
provide that consent is a condition for processing. The
amendment adds nothing, but has the potential to
reduce clarity and is likely to confuse by departing
from a well-established, two-stage consideration process.
Amendment 138A, which the noble Baroness said
was probing, would restrict the power of the Secretary
of State to amend the conditions for sensitive processing
set out in Schedule 10 to adding conditions rather
than also varying or omitting. The issue was debated
in the context of other parts of the Bill last Monday,
and I repeat the commitment given by my noble friend
to take account of the noble Baroness’s amendment
as part of our consideration of the report from the
Delegated Powers Committee.
Amendment 139A would remove as a condition for
lawful processing under Schedule 9 processing that is
necessary for the purposes of legitimate interests pursued
by the data controller. In the case of the intelligence
services, their legitimate interests are dictated by their
statutory functions, including safeguarding national
security and preventing and detecting serious crime. I
should also add that this is a condition currently
provided for in Schedule 2 to the Data Protection Act
1998, so it may not surprise noble Lords that we could
not support an amendment that would preclude the
intelligence services from processing personal data in
pursuance of their vital functions.
Amendment 139B would preclude the processing of
personal data by the intelligence agencies in pursuit of
their legitimate interests—that is, their statutory
functions—whenever the processing prejudices the rights
and freedoms or legitimate interests of the data subjects,
rather than the current drafting, which prevents such
processing in circumstances where it would be
unwarranted in any particular case because of prejudice
to those rights or interests. This more restrictive approach
would mean that the intelligence services would be
unable to process personal data in pursuit of their
legitimates interests—for example, safeguarding national
security—since it could be argued that such processing
is likely to engage such rights, in particular the right to
respect private life. It would prevent data processing
that was otherwise lawful, necessary and proportionate
and carried out in full compliance with the Human
Rights Act. The ECHR provides that some rights,
including the right to private life, are qualified rights,
recognising the fact that while a right may be engaged,
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lawful interference with that right should be permissible
in certain circumstances. As a result, this amendment
would appear to go further than that required by the
ECHR as, whenever a right was engaged, interference
would not be possible, even if such interference were
lawful, proportionate and necessary. Again, the condition
in the Bill replicates the existing condition in Schedule 2
to the Data Protection Act 1998. Given this, I am not
aware of any powerful reasons for changing the existing
established approach.
Amendment 139C would require the Information
Commissioner to be informed when processing is necessary
to protect the vital interests of the data subject in
circumstances, for instance, where consent cannot be
given by or on behalf of the data subject or the
controller cannot reasonably be expected to obtain the
consent of the data subject. Such processing is a
condition for sensitive processing under Schedule 10
and it mirrors precisely the equivalent provisions in
Schedule 3 to the Data Protection Act 1998. The
amendment does not add to a data subject’s rights nor
does it strengthen protections. The processing of personal
data in these circumstances already attracts the protections
and safeguards provided for in the Bill, including the
general oversight of the Information Commissioner.
It is therefore in our view unnecessary and, I might
add, I am not aware that the Information Commissioner
has asked for such a provision.
Amendment 139D—which the noble Baroness was
gracious enough to concede that she had not thought
through—would limit the processing of personal data
in connection with legal proceedings related to an
offence or alleged offence. This amendment would
have an extremely damaging effect, preventing processing
in connection with all other legal proceedings, such as
court or tribunal proceedings under this Bill, complaints
to the Investigatory Powers Tribunal about unlawful
conduct by the intelligence services and assistance
with other civil proceedings and inquiries. I am sure
that this was not the noble Baroness’s intention.
Furthermore, the wording at paragraph 5 of Schedule 10
reflects that currently provided for at paragraph 6 of
Schedule 3 to the Data Protection Act, so the Bill goes
no further than existing legislation in this respect.
Amendment 140A would remove from Schedule 10
processing personal data necessary for medical purposes
as a condition for sensitive processing. However, this is
relevant for the intelligence services for straightforward
processing of medical data by medical professionals
processing the services’ data. An example would be an
intelligence service’s occupational health services carrying
out fitness for work assessments and providing medical
advice. In such circumstances the intelligence service
would likely rely on this condition as a lawful basis for
the processing. This is to the benefit of both the
services as employers and to their employees.
Finally, Amendment 140B relates to Clause 85,
which provides for the second data protection principle:
the requirement that the purposes of processing be
specified, explicit and not excessive. Subsection (4) of
the clause provides that processing is to be regarded as
compatible with the purpose for which it is collected if
the processing is for purposes such as archiving and
scientific or historical research. This amendment has
the effect of rendering processing compatible only if it
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was for those specific purposes. I am sure that was not
the noble Baroness’s intention given that the amendment
would prevent the intelligence services processing personal
data in pursuance of their vital statutory functions.
I hope that noble Lords will agree that in relation to
these amendments the Bill, with possibly one exception,
adopts the right approach. In relation to the possible
exception, namely the delegated power in Clause 84, I
have reiterated the commitment that we will take
account of Amendment 138A when we respond to the
report from the Delegated Powers Committee. I therefore
ask the noble Baroness to withdraw her amendment.

Baroness Hamwee: My Lords, almost all these
amendments were probing, except for Amendment 138A,
which is how the noble Lord described it—it was
distinctly not probing, so I am glad to have had his
assurance in that regard. I commented on an earlier
group about either the intelligence services or law
enforcement—I cannot remember which—being
advantaged as against other employers outside their
immediate job. It seemed to me from the noble Lord’s
comments about medical data that the services would
be advantaged as against employers in completely
different fields. He gave a long answer, and I am grateful
for that; it of course deserves reading and I will do so.
I thank him for this comments on Amendment 138A
and beg leave to withdraw the amendment.
Amendment 137R withdrawn.
Amendments 138 and 138A not moved.
Clause 84 agreed.
Schedule 9: Conditions for processing under Part 4
Amendment 139
Moved by Lord Young of Cookham
139: Schedule 9, page 171, line 34, at end insert “or rule of
law”

Amendment 139 agreed.
Amendments 139A and 139B not moved.
Schedule 9, as amended, agreed.
Schedule 10: Conditions for sensitive processing under
Part 4
Amendments 139C and 139D not moved.
Amendment 140
Moved by Lord Young of Cookham
140: Schedule 10, page 173, line 6, after “enactment” insert
“or rule of law”

Amendment 140 agreed.
Amendment 140A not moved.
Schedule 10, as amended, agreed.
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Clause 85: The second data protection principle
Amendment 140B not moved.
Clause 85 agreed.
Clauses 86 to 89 agreed.
Clause 90: Overview
Amendment 141
Moved by Baroness Williams of Trafford
141: Clause 90, page 51, line 9, leave out “to 96” and insert
“and 95”

Baroness Williams of Trafford: My Lords, government
Amendments 141 and 142 to Clause 90 are technical
in nature and simply ensure that the summary
description of the rights conferred on data subjects by
Chapter 3 of Part 4, as set out in subsection (1), fully
itemises each of the relevant rights. I look forward to
hearing from the noble Lord, Lord Kennedy, and
the noble Baroness, Lady Hamwee, about their
amendments in this group and I will respond to them
when winding up.
7.30 pm
Lord Stevenson of Balmacara: My Lords, I can be
very brief. We had intended to withdraw Amendment 142A
in this group but, unfortunately, we could not do so in
time so I will not speak to it. To complete the icing on
the cake, I have already spoken, rather stupidly, to
Amendment 142D, and therefore I do not need to
repeat myself. I simply await the noble Baroness’s
response on it.
Baroness Hamwee: My Lords, I cannot be quite so
quick but I will be fairly quick. Amendment 142B
concerns Clause 91(3), which states:
“The controller is not required … to give a data subject
information that the data subject already has”.

When I read that, I wondered how the controller
would know that the data subject had the information.
Therefore, my alternative wording would refer to
information which the,
“controller has previously provided to the data subject”.

There can therefore be no doubt about that.
Amendment 143A concerns Clause 92, which deals
with a right of access within a time limit of a month of
the relevant day, as that is defined, or a longer period
specified in regulations. What is anticipated here? Why
is there the possibility of an extension? This cannot, I
believe, be dealt with on a case-by-case basis as that
would be completely impracticable and, I think, improper.
Is it to see whether experience shows that it is a
struggle to provide information within a month, and
therefore a time limit of more than a month would
benefit the controller, which at the same time would be
likely to disbenefit the data subject, given the importance
of the information? I hope the Minister can explain
why this slightly curious power for the Secretary of
State is included in the Bill.
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Amendment 146B concerns Clause 97, which deals
with the right to object to processing. I might have
misunderstood this but I believe that the controller is
obliged to comply only if he needs to be informed of
the location of data. I do not know whether I have
that right, so Amendment 146B proposes the wording,
“if its location is known to the data subject”,

so that the amendment flows through in terms of
language, if not in sense. The second limb of Clause 97(2),
whereby the data subject is told that the controller
needs to know this, suggests this. That enables me to
make the point that this puts quite a heavy burden on
the data subject.
Amendment 148A concerns Clause 101. I, of course,
support the requirement that the controller should
implement measures to minimise the risks to rights
and freedoms. However, I question the term “minimise”.
The Bill is generally demanding in regard to this
protection, so to root the requirement in the detail of
the Bill the amendment would add,
“in accordance with this Act”.

As regards the test of whether a personal data
breach seriously interferes with rights, I suggest this is
not as high a threshold as that required by the term
“significantly” proposed in Amendment 148B.
Following the noble Lord’s co-piloting analogy,
I now say, “Over and out”.
Baroness Williams of Trafford: My Lords, I thank
the noble Baroness, Lady Hamwee, and the noble
Lord, Lord Stevenson, who negated the need for me to
speak to Amendment 142A, so I shall not do so.
I turn straight to Amendment 142B. This requires
the controller to provide a data subject with specified
information about the processing of their personal
data unless the controller has previously provided the
data subject with that information. This contrasts
with the existing approach in Clause 91(3), which
provides that the controller is not required to give
the data subject information that the data subject
already has. Although similar, the shift in emphasis of
this amendment could undermine Clause 91(2) by
requiring the data controller to provide information
directly to the data subject rather than to generally
provide it. The effect of this could be to place an
undue burden on the controller by preventing them
providing such information generally, such as by means
of their website.
Clause 92 provides for an individual to obtain
confirmation from a controller of whether the controller
is processing personal data concerning them and, if so,
to be provided with that data and information relating
to it. It sets out how an individual would request such
information and places certain restrictions and obligations
on meeting such requests.
Amendment 142C would add to the information
that must be provided to a data subject. I do not
believe this amendment is necessary. Clause 91 already
provides that the general information that must be
provided by a controller is information about how to
exercise rights under Chapter 3 of Part 4 and I am sure
that the Information Commissioner will put out further
information about data subjects’ rights under each of
the schemes covered by the Bill.
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The purpose of Amendment 142D is to remove the
ability of the intelligence services to charge a fee for
providing information in response to a request by a
data subject in any circumstances. The noble Lord,
Lord Stevenson, or the noble Lord, Lord Kennedy—I
am not quite sure who it was; I think it was the noble
Lord, Lord Stevenson—has contrasted the position in
Part 4 with that in Parts 2 and 3 of the Bill, whereby a
controller may charge a fee only where the subject
access request is manifestly unfounded or excessive.
The fact remains, however, that the modernised
Convention 108, on which Part 4 is based, continues
to allow for the charging of a reasonable fee for
subject access requests and we are retaining the power
to specify a maximum fee, which currently stands
at £10.
It is entirely right that the intelligence services
should be required to respond to subject access requests,
but we believe it is appropriate to retain the ability to
charge because we do not want the intelligence services
to be exposed to vexatious or frivolous requests that
could impose a significant burden upon Part 4 controllers.
As I have said, the modernised Convention 108 allows
for the charging of a fee and there is a power in
Clause 92 not just to place a cap on the amount of the
fee but to provide that, in specified cases, no fee may
be charged. I think this is the right approach and we
should therefore retain Clause 92(3) and (4).
Amendment 143A would require every subject access
request under Clause 92 to be fulfilled within one
month and would remove the Secretary of State’s
ability to extend the applicable time period to up to
three months for any cases. The Delegated Powers and
Regulatory Reform Committee has considered this
Bill and made no comment on this regulation-making
power. In our delegated powers memorandum we
explained the need for this provision, and the equivalent
power in Part 3 of the Bill, as follows:
“Meeting the default one month time limit for responding to
subject access requests or to requests to rectify or erase personal
data may, in some cases, prove to be challenging, particularly
where the data controller holds a significant volume of data in
relation to the data subject. A power to extend the applicable time
period to up to three months will afford the flexibility to take into
account the operational experience of police forces, the CPS,
prisons and others in responding to requests from data subjects
under the new regime”.

I hope the noble Baroness would agree that this is a
prudent regulation-making power which affords us
limited flexibility to take into account the operational
experience of the intelligence services in operating
under the new scheme.
Baroness Hamwee: Before the Minister moves on, I
asked whether the power would be used on a case-by-case
basis, which I thought was what she was saying, or as a
result of overall experience—and then she went on to
talk about overall experience. So is it the latter, extending
to all cases in the light of experience gathered over a
period?
Baroness Williams of Trafford: Yes, that is the point
I made.
One of the rights afforded by Part 4 is that a data
subject can require a controller not to process their
personal data if that processing is an unwarranted
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interference with their interests or rights. If such a
request is received, the controller may require further
information in order to comply with the request. This
includes information so as to be satisfied of the identity
of the requesting individual or information so that
they can locate the data in question.
Amendment 146B would require the requesting
individual to provide information to help the controller
locate the data in question only if the individual
themselves knows where the data is located. I think we
can agree that it is very unlikely that a data subject
would know the exact location of data processed by a
controller. As such, this change could make it more
difficult for a controller to locate the data in question,
as the data subject could refuse to provide any information
to aid in the locating of their data. This could make it
impossible for the controller to comply with the request
and would in turn deprive the data subject of having
their request fulfilled.
Chapter 4 of Part 4 deals with the obligations of
the controller and processor. Controllers must consider
the impact of any proposed processing on the rights of
data subjects and implement appropriate measures to
ensure those rights. In particular, Clause 101(2)(b)
requires that risks to the rights and freedoms of data
subjects be minimised. Amendment 148A would require
that those risks be also dealt with in accordance with
the Bill. If I understand the purpose of this amendment
correctly and the noble Baroness’s intention is that the
broader requirements of Part 4 should apply to any
new type of processing, I can concur with the sentiments
behind this amendment. However, it is not necessary
to state this requirement in Clause 101; all processing
by the intelligence services must be in accordance with
the relevant provisions of the Bill.
Finally, Clause 106 requires that the controller notify
the Information Commissioner if the controller becomes
aware of a serious personal breach of data for which it
is responsible. A data breach is deemed serious if it
seriously interferes with the rights and freedoms of a
data subject. Amendment 148B seeks to alter the level
at which a data breach must be notified to the
commissioner by lowering the threshold from a serious
interference with the rights and freedoms of a data
subject to a significant interference. The threshold is
set purposely at serious so that the focus and resources
of the controller and commissioner are spent on
breaches above a reasonable threshold. We also draw
the noble Baroness’s attention to the draft modernised
Convention 108, which uses the phrase “seriously
interfere”.
I am mindful that some noble Lords in this Chamber
will be utterly perplexed by the subject matter to which
we have been referring, so I hope that, with those
words, the noble Lord will be sufficiently reassured
and will withdraw his amendment.

Lord Stevenson of Balmacara: The answer to that
question is that we are not happy with what the
Minister said about the ability of the intelligence
services, uniquely in this whole area, to charge a fee to
discourage people from getting access to the rights
which they certainly have under the Act. I sensed that
the Minister understands that; perhaps it is a little
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unfair to say that, as most other noble Lords were not
able to see her smile, gently, as she tried to put substance
and seriousness into the argument she was using,
which was clearly very thin indeed. To make the point,
we are relying on a convention which has yet to be
signed. That is the fig leaf under which we will be
smuggling these ridiculous fees. I urge the Minister to
take this back and think again, and I look forward to a
further discussion with her if she feels that any more
information could be provided.
Amendment 141 agreed.
Amendment 142
Moved by Baroness Williams of Trafford
142: Clause 90, page 51, line 9, at end insert—
“( ) section 96 deals with the right to information about
decision-making;”

Amendment 142 agreed.
Clause 90, as amended, agreed.
Amendment 142A not moved.
Clause 91: Right to information
Amendment 142B not moved.
Clause 91 agreed.
Clause 92: Right of access
Amendments 142C and 142D not moved.
7.45 pm
Amendment 143
Moved by Baroness Williams of Trafford
143: Clause 92, page 53, line 18, at end insert—
“( ) A court may make an order under subsection (11) in
relation to a joint controller whose responsibilities are
determined in an arrangement under section 102 only if
the controller is responsible for compliance with the
obligation to which the order relates.”

Amendment 143 agreed.
Amendment 143A not moved.
Clause 92, as amended, agreed.
Clause 93 agreed.
Clause 94: Right not to be subject to automated
decision-making
Amendments 143B to 145 not moved.
Clause 94 agreed.
Clause 95: Right to intervene in automated
decision-making
Amendments 146 and 146A not moved.
Clause 95 agreed.
Clause 96 agreed.
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Clause 97: Right to object to processing
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Schedule 11: Other exemptions under Part 4

Amendment 146B not moved.
Amendments 149 to 151
Amendment 147
Moved by Baroness Williams of Trafford
147: Clause 97, page 56, line 14, at end insert—
“( ) A court may make an order under subsection (5) in
relation to a joint controller whose responsibilities are
determined in an arrangement under section 102 only if
the controller is responsible for compliance with the
obligation to which the order relates.”

Moved by Baroness Williams of Trafford
149: Schedule 11, page 174, line 18, leave out “is necessary”
150: Schedule 11, page 174, line 19, at beginning insert “is
necessary”

Amendment 147 agreed.

151: Schedule 11, page 174, line 20, leave out from “proceedings),”
to “establishing” in line 21 and insert—
“( ) is necessary for the purpose of obtaining legal
advice, or
( ) is otherwise necessary for the purposes of ”

Clause 97, as amended, agreed.

Amendments 149 to 151 agreed.

Clause 98: Rights to rectification and erasure

Schedule 11, as amended, agreed.
Clauses 111 and 112 agreed.

Amendment 148
Moved by Baroness Williams of Trafford
148: Clause 98, page 56, line 38, at end insert—
“( ) A court may make an order under this section in
relation to a joint controller whose responsibilities are
determined in an arrangement under section 102 only
if the controller is responsible for carrying out the
rectification, erasure or restriction of processing that the
court proposes to order.”

Amendment 148 agreed.

Clause 113: General functions under the GDPR
and safeguards
Amendment 152 not moved.
Clause 113 agreed.
Clause 114 agreed.
House resumed.

Clause 98, as amended, agreed.
Clauses 99 to 100 agreed.
Clause 101: Data protection by design
Amendment 148A not moved.
Clause 101 agreed.
Clauses 102 to 105 agreed.
Clause 106: Communication of a personal data breach
Amendment 148B not moved.
Clause 106 agreed.
Clause 107 agreed.
Clause 108: National security
Amendments 148C to 148E not moved.
Amendments 148F and 148G had been withdrawn from
the Marshalled List.
Clause 108 agreed.
Clause 109: National security: certificate
Amendments 148H and 148J not moved.
Clause 109 agreed.
Clause 110 agreed.

Finance Bill
Second Reading (and remaining stages)
7.50 pm
Moved by Lord Bates
That the Bill be now read a second time.
The Minister of State, Department for International
Development (Lord Bates) (Con): My Lords, the Lords
Finance Bill debate gives us the opportunity to bring
to bear the wide range of expertise that this House
possesses on the issue of tax reforms. I particularly
thank the Lords Economic Affairs Finance Bill SubCommittee for its report, Making Tax Digital, and I
am delighted that several members of that committee—
including the noble Lord, Lord Turnbull, and my
noble friends Lord Wakeham and Lord Leigh—will
participate in the debate. I look forward to their
contributions and to those of others.
The scrutiny of the Bill that comes both from the
Finance Bill Sub-Committee and in this debate is
invaluable to making our tax system stronger, and I
thank noble Lords for their contributions. This year,
the Finance Bill has taken an unusual route to get
here. The clauses it contains were introduced first in
March and withdrawn from the Finance Bill passed
before the general election. This Bill makes sure that
all in this country pay their fair share of tax, that our
public services have the funds they need and that our
tax system is as modern as the economy over which it
presides. Fundamentally, it is a Bill to make Britain a
fairer and more prosperous nation.
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I turn first to the issue of tax avoidance and evasion,
which is a major theme of the Bill. This Government
have done more than any other in its crackdown on
tax avoidance and evasion. The tax gap is at a record
low of 6% and we are bringing in £11.8 billion more
each year as a result of the new measures introduced.
Since 2010, HMRC has secured over £160 billion in
additional tax revenue as a result of tackling avoidance,
evasion and non-compliance, helping the UK to achieve
one of the lowest tax gaps in the world. This includes
more than £53 billion from big businesses and more
than £2.5 billion from the very wealthiest. The second
2017 Finance Bill introduces over 10 policies to help
build on this work.

For too long, employers and their employees have
participated in disguised remuneration schemes, hiding
salary in interest-free and tax-free loans. This Bill
strives to bring an end to that practice by placing
charges on such loans. This change alone will bring in
an extra £3 billion by 2021, all of which can be spent
on our key public services. Alongside that, the Bill
works to strip the rewards from those who enable tax
avoidance, imposing 100% fines on fees earned from
enabling defeated avoidance schemes. This is not about
penalising the tax profession. It is about making sure
that deliberately enabling tax avoidance is not a profitable
enterprise.
Finally, we are granting new powers to HMRC to
deal with VAT avoidance by overseas companies using
UK-based fulfilment houses. These overseas companies
have for too long avoided their VAT obligations,
undercutting British business. Now, HMRC will be in
a better position to tackle this unfair practice.
Not only are the Government committed to clamping
down on avoidance and evasion, but they are also
working towards making the whole tax system fairer
and more sustainable. In law, since colonial times,
permanent non-dom status has become a source of
inequity in the British tax system. These people live in
Britain for the vast majority of their lives. They draw
on public services and the opportunities our country
offers but pay a lower rate of tax. There is no denying
the contribution that non-doms make to this country.
They are in many ways a great import, bringing in
talent, skill and cultural diversity. But if you live in
Britain for a long time, you should pay your taxes like
everyone else. By getting rid of permanent non-dom
status and ending the qualification for those who have
lived in Britain for more than 15 of the last 20 years,
the Bill ends an inequity. Permanent residents of this
country should pay tax just like everyone else—and
now they will.
As well as reforming the treatment of non-doms,
we are also making fair and reasonable adjustments to
the way in which businesses can claim interest expenses
and calculate their losses. Thanks to these changes, big
businesses will no longer be able to claim excessive tax
deductions on interest payments or offset their new
profits with old losses, getting out of paying fair
amounts of tax. Each of these measures brings in
vital revenue to help fund the public realm: schools,
hospitals and universities. They are fair, proportionate
and progressive.
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Britain faces a historic challenge and opportunity.
The economy is changing and developing rapidly. For
the Government to keep pace with the increasingly
digital world, the way we interact with people must be
modernised, too. This goes for our tax system as much
as in any other area. That is why, over the next five
years, we will be making tax digital. Every year, avoidable
errors cost HMRC £9.4 billion—money that could be
spent on key public services. By digitising our tax
service, we will make it easier for businesses to get
their tax right. The new system will help make tax an
integral part of their business, rather than a burdensome
process to be completed separately.
However, we understand that this is a big change.
Indeed, various challenges faced by businesses in this
transition were highlighted by the Lords Finance Bill
Sub-Committee in its report, which I referred to at the
beginning of my remarks. I will now respond to some
of the points raised in that helpful report by setting
out the Government’s position.
The sub-committee asked that making tax digital
should be implemented from 2020. We saw the benefits
of allowing businesses more time to adjust and have
pushed back any mandatory implementation until
2019. Even then, it will be only on VAT and only for
larger businesses. We believe that this strikes the right
balance between allowing us time to properly pilot the
changes and ensuring that businesses and the public
purse see the benefits of the new system as soon as
possible. The sub-committee recommended that businesses
trading below the VAT threshold could not be expected
to be ready to implement only a year after larger
businesses and that it was unfair to subject them to an
untested system. We heard that and we saw that it was
right. Businesses below the VAT threshold will be able
to adopt making tax digital on a voluntary basis and
at their own pace.
The sub-committee raised a number of points about
the scope and timetable for the programme and we
have responded. It also had concerns about having
time to test making tax digital. The pilots have already
begun and we are encouraged by the aspects of the
system that we have been able to test so far. We will
ensure that making tax digital is shown to work before
we introduce it for taxes other than VAT. This is a
change that is as good for business as it is for government,
and we will make sure that it goes ahead and is a
success.
It has been pointed out that this is a long Bill, and
there is no denying that. It is long because we have
made vital changes to complex law, especially around
interest expenses and loss calculation. It is not a good
idea to avoid length if it means neglecting certainty
and precision on tax obligations. We have avoided
doing just that—for which it seems strange to have to
apologise, but I recognise that it is a weighty document.
This is a forward-looking Bill that makes our tax
system fairer and more progressive and readies it for
the future. Its measures will bring in extra revenue for
our public services while making sure that our tax
system remains competitive and that Britain remains a
place where businesses can thrive. It will reform non-doms
to make sure that people pay their fair share; crack
down on tax avoidance to force businesses to comply
with the spirit, not just the letter, of the law; and bring
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tax into the modern age by making it digital. It has
been consulted on, critiqued and strengthened by the
wide-ranging scrutiny of Parliament, including this
House, and the business world. It is thorough and it is
necessary. I therefore commend the Bill to the House
and beg to move.
8 pm
Lord Turnbull (CB): My Lords, I am pleased to
introduce the report of the Sub-Committee of the
Economic Affairs Committee on the draft Finance
Bill 2017. It was prepared under the excellent chairmanship
of the noble Lord, Lord Hollick, before his term
ended. I thank our two advisers, Elspeth Orcharton
and Tony Orhnial. It is a funny old world in which we
are debating this—only days before the next budget cycle
starts—but then 2017 has been a funny old year anyway.
As tax policy and rates are outside its remit, the
committee looks into issues of administration and
simplification. One issue leapt out of the Bill. Making
tax digital, as the Minister indicated, covers only nine
pages out of 660 but we were extremely concerned by
what we saw. In the original plans there were proposals
to require all companies, large and small, plus
unincorporated businesses and private landlords—about
5 million entities—to keep records digitally using not
only spreadsheets but software compatible with HMRC
systems; to submit a tax account quarterly; and to
prepare an annual statement. This was to apply to all
taxpayers with incomes of over £10,000 a year unless
they secured an exemption as digitally excluded, which
is not easily done. It was put to us that 80% of farms
have broadband speeds below the Government’s minimum
standards. Note that this is income over £10,000—not
net income or profit—and that this level is below the
personal allowance and the minimum wage.
We also found that the consultation process was
inadequate and taxpayer awareness of the changes
was low. HMRC was making the elementary error of
moving to the next phase before the results of any
pilots were available and analysed. Even on HMRC’s
own figures, it will take businesses 10 years to recoup
the start-up costs from the savings made; software
development was lagging behind schedule; and inadequate
provision was being made for businesses with irregular
or seasonal incomes, such as farmers, performers and
those working in the gig economy. We were told that
53% of independent retailers still had no electronic
point of sale. So it has a lot of ground to cover.
When a major change is introduced, it is better
practice to start with larger businesses, which are
better equipped, moving down to smaller ones as
experience is gained, as was done with pensions autoenrolment. However, this time, HMRC was starting at
the bottom. Why was it behaving in this way? The
answer is that it believes that by making small businesses
keep quarterly, rather than annual, accounts, it would
collect more tax—around £1 billion per annum—by
reducing errors and carelessness. Few people believe
that this was plausible. It was pointed out that errors
could go both ways and better advised taxpayers
could end up paying less. The timetable was being
driven not by what made sense for the project but by
what had been agreed by the OBR and put into the
Budget arithmetic.
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The FBSC recommended: a slower timetable to
allow more consultation and a better pilot study to be
completed; no mandatory digital reporting below the
VAT threshold, then £83,000; more attention to nonstandard businesses; an updated impact assessment
for taxpayers; and an updated business case for HMRC.
I am pleased to report that HMRC, having for months
shown little sign of movement, has brought forward
some welcome changes, which were announced in
June of this year and which the Minister has just
repeated. These include: a slower timetable; no mandation
below the VAT threshold, though businesses can opt
in; and, above this threshold, initially only VAT
submissions are to be digital, with other taxes not
brought in until after 2020.
We do not know if this was the result of genuine
conversion or just the expediency of jettisoning anything
controversial in the post-election panic—but let us
give the Government the benefit of the doubt.
So is it job done and a victory for parliamentary
scrutiny in this House and the other place? Not quite.
The most egregious flaws have been addressed but
there are still concerns in the taxpayer community.
Taxpayer awareness remains low and the pilots are
still seen as too limited. It is far from clear that the
principle set out by the noble Lord, Lord Carter of
Coles, in his 2006 report on online taxation is being
observed—that is, that capacity should be tested at
least a year before implementation. There is no sign
yet of the revised impact assessments and no clear
road map for the proposal to widen the scope of
making tax digital beyond VAT.
What are the general messages from this controversy?
First, I should make it clear that the committee fully
endorses the view that the adoption of digital technology
for delivering public services will grow and grow, but
the pace and sequencing require careful planning and
efforts must be put in to helping all taxpayers to
prepare. Businesses come in all shapes and sizes and
have different capabilities. Secondly, departments must
look at the totality of interventions on the sector. At
one point it looked as though the self-employed could
be hit by paying more tax, incurring higher costs,
higher business rates and higher national insurance
contributions while they saw corporation tax being cut
and the IT giants getting off lightly. Fortunately that
train wreck seems to have been avoided. Thirdly, it is
dangerous to introduce major changes to meet an
arbitrary timetable for increasing revenues.
There is another wider lesson for HMRC and DWP.
They need to recognise just how complicated and
chaotic are the lives of many in the poorer and less
well-educated parts of society and just how financially
precarious they are, as revealed by the recent report by
the Financial Conduct Authority. Making tax digital
is not the only scheme that has run into criticism for
failing to recognise this. The noble Baroness, Lady
Primarolo, will well remember the difficulties facing
the introduction of tax credits. The same is happening
right now with universal credit.
The history is that, for many decades, the Inland
Revenue tried to reduce the frequency of its contact
with individual taxpayers, through PAYE, MIRAS,
interest and dividends deducted at source. The arrival
of tax credits has put that into reverse. However, an
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organisation staffed by highly professional people—mostly
graduates—in secure jobs, being paid regularly and
with financial resources to fall back on, may find it
difficult to empathise with families whose circumstances
can change by the day and who are living on the
breadline. My final recommendations are that those
tax and benefit officials dealing directly with the public
should spend time at a CAB office, a debt charity or
an MP’s surgery. Then they should tune into “The
Archers”—not for the love lives of teenagers or pensioners,
which feature so prominently these days, but to follow
the fortunes, or otherwise, of the Grundy family, who
are scratching a living on all kinds of dodgy enterprises
and are barely making ends meet. Officials should ask
themselves before they press the button on something
like MTD: do the Grundys understand what is being
asked of them and can they cope?
In conclusion, there were many pressures on
government to modify the original MTD proposals.
What we have now is significantly better than it was a
year ago and for that this House can claim some credit.
I hope, however, that the Minister will convey the
remaining concerns back to HMRC and the Treasury.

8.07 pm
Lord Wakeham (Con): My Lords, before I say what
I am going to say about the Finance Bill, I have been
waiting for an opportunity to say how much I appreciate
my noble friend’s contributions from the Front Bench.
He seems to be speaking on all kinds of different
subjects at all kinds of different times and every time
he does so he is well informed, has done his homework,
is courteous and is a great tribute to the House in the
way he acts as a Minister. I hope he does not mind me
saying that because, as my next sentence, I am going to
say that I have been party to the Select Committee
report that the noble Lord, Lord Turnbull, has spoken
about and it is the most critical report I have ever been
associated with in over 40 years in Parliament—so I
thought that would be a good way to start.
We all think that making tax digital is the right way
to proceed, and it is strange to be as critical as we were
of a proposal which, in essence, we think ought to
happen. It is a peculiar situation in which to find
ourselves. No doubt there are objections to what has
been done. This morning I received in the post something
like 15 pages of criticism of the proposals from the
Chartered Institute of Taxation. I have to say to the
Minister that the Government are not yet finished in
terms of getting these proposals right, although in
principle they are.
I want to comment on how it could have happened
like this because it is intriguing. As soon as I saw that
this was the way we were working, I made sure that the
Prime Minister in No. 10 knew what was coming,
because that is where it would have ended up. The
proposition that a Government could bring in taxation
changes that would be damaging to the small business
community in our country while more sophisticated
operators with their advisers could get away with it is a
proposition that you realise was simply never going to
run in the way it was originally envisaged. There was a
great deal of logic in what HMRC was trying to do,
but in my view the way it set about doing it was
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completely wrong. I want to discuss briefly what went
wrong and perhaps how that can be avoided in the
future.
We have to ask the Government to look at the
effectiveness of HMRC’s consultation process. I have
had no part in it for a long time now, but when I was a
Treasury Minister, my boss Geoffrey Howe asked me
to see if we could improve the consultation process. I
have to say that my work was not entirely successful.
The Inland Revenue, as it was known in those days,
wanted to know exactly what issues were going to be
raised, particularly so that at meetings its officials
could speak with one voice and carefully make sure
that they did not have to concede anything. I am
afraid that the special advisers were not in a much
different position because they themselves had negotiated
with all the other professions what they were going to
say, so as far as I could see those meetings were, at
best, things of minds that were not really prepared to
negotiate at all; they just wanted to reiterate their
points. I do not say that some good was not produced
from time to time, but the consultation was not nearly
as effective as it should have been. If that is the sort of
consultation which is going on at the moment, it is not
surprising that we get some of the results wrong.
Going back all those years ago to when I was a
Treasury Minister, I asked Geoffrey Howe’s permission
to have another go. We found two or three eminent
professional people who would come in and talk about
these things informally, off the record and in a quiet
and effective way. That was infinitely more effective
than the formal process of the two sides marching in
and doing battle, so it was much more useful.
To its credit, HMRC can see the problems and has
tried to deal with some of them, but I am not convinced
that its process of consultation, which should have
avoided many of these problems, was anything like as
good as it could have been. I say that because it was
obvious what was going to happen. My recommendation
to the Government is that they should take another
look at the consultation process to see whether it
could be more effective in the future for other things
they want to change.
8.13 pm
Lord Campbell-Savours (Lab): My Lords, the noble
Lord, Lord Wakeham, has taken me back to those
long nights we used to spend on the Finance Bill in the
House of Commons. We would go in at around three
o’clock in the afternoon and come out at seven o’clock
or eight o’clock the following morning. I worked for
something like eight years on those Finance Bills in
the 1980s and I always remember Peter Rees, who
came here subsequently, standing in his braces early in
the morning asking for his breakfast in between
amendments. They used to bring it in for him on a
plate. However, he is no longer with us.
When I decided to speak on this Bill, I went to the
Printed Paper Office and was given a copy of the Bill.
I have never seen a Finance Bill as large as this in
my life. When I was in the Commons the Finance
Bill was about half an inch wide, now it is more than
an inch wide. I do not know what is going on, so
obviously something is happening which I do not
quite understand.
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I want to concentrate on three issues. The first is
inheritance, the second is stamp duty and the third is
the treatment by HMRC of private landlords. Inheritance
tax is referred to in Clause 30 but is limited to dealing
with rules on residence. No reference at all is made to
stamp duty, although it is a hot subject in the country
because of people’s concerns about the way the current
system, with its surcharge, is operating. Private landlords
are dealt with in Part 4 of Schedule 4, but it seems to
deal only with losses on property as against profits
and their taxation.
I shall start with inheritance. I should make it
absolutely clear that I am totally opposed to the
system as it currently operates. I am opposed to the
seven-year tapered relief arrangement. Indeed, some
years ago I was asked by family members to help
arrange a will that would take advantage of the seven-year
arrangement, but as a matter of principle I refused to
do it. In my own case, I would not dream of doing it in
my will. I very much favour the 10% reduction for
those who make charitable donations, which in effect
reduces the rate from 40% to 36%. We have taken
advantage of that within my own family. I am also, as
are we all, pleased with the arrangements for inter-spouse
transfer free of tax. However, I believe that we could
raise far more money under the inheritance tax
arrangements.
I have spent some time looking at what happens in
Germany, which has a very successful economy. I
suspect that we could learn a lot from Germany in
many areas of taxation and industrial strategy. The
Germans pursue a system which for years I have been
arguing for, whereby the tax is paid by the beneficiaries,
not by the deceased’s estate. If we were to go down the
German route, we would then pay in the UK context
tax on inheritance at a person’s marginal tax rate, but
we would have a differential threshold for family,
friends or charities. We could have a different threshold
for each group of recipients. But the recipients of a
will would pay the tax at their marginal rate over and
above the threshold. This has one great advantage: it
really does lead to a wider distribution of wealth.
Those who want to minimise their tax liability will
spread their estates more widely so that more people
benefit. If they are on a low marginal rate or not
paying any tax, they may well gain from the arrangement
I am advocating.
However, I think that overall it would actually lead
to a far greater tax take. I have tabled Questions about
this matter, but the Treasury has never done any work
on it. I think it is somehow fearful of upsetting the
public, but I do not think that it would. A lot of
people in this country are worried about the effect of
inheritance tax on the property market. It is grossly
inflating the price of housing. I know that over the
years my own party has been fearful about looking at
this, but it is the way forward and we should look at
what is happening in Germany and to what extent it
works.
I turn now to the issue of stamp duty and the
surcharge. I understand that it was introduced to slow
down growth in the buy-to-let market, but its operation
has consequences for the wider property market. The
surcharge is slowing down the market, particularly
here in London. We all know that when the market in
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property slows down in the United Kingdom, it always
starts in London and then it radiates out. How we
affect the property market in London can undermine
confidence nationally, so I think that we should reconsider
that surcharge. People are caught in a trap when
buying and selling. If you buy a house, having not sold
your existing house, you end up with the house you are
purchasing being treated as your second home for
stamp duty purposes.
In a Daily Telegraph article, Sam Meadows put it
this way:
“An additional 3pc surcharge on second properties was introduced
last year as a measure aimed to slow the growth of buy-to-let. But
it quickly drew criticism, including from those home-movers who
buy their next property before selling their current one. Under a
‘replacement main residence’ rule, people who do this who must
pay the higher stamp duty rate upfront. They are then eligible for
a refund if they sell their former home within three years. Government
figures, released today, reveal HMRC has had to give refunds on
10,700 transactions at an average cost of £11,869. Lucy Brennan,
a partner at accountancy firm Saffery Champness, said having to
make a payment of that size could prevent families from moving
on to their ideal property”.

There is every evidence that the system is damaging
the property market, and the Government should look
at it in the Budget, even as early as next week.
This reminds me of the import deposit scheme that,
as some Members may remember, was introduced in
the 1969 Labour Budget, nearly 50 years ago. Under
that scheme, importers had to pay an additional sum
of money to the Revenue—what was then Customs
and Excise. The idea behind that was to restrain, to
some extent, the increasing level of imports into the
United Kingdom. The effect was that the Government
were effectively gathering in money, which was then
offset when it later had to be repaid. Firms were set up
to buy the liability to pay the import deposit levy, so
importers ended up paying interest on the money they
were borrowing to pay the scheme. Of course, they got
the money back in the end, over a six-month period, I
think. So, stamp duty is operating in very much the
same way—being collected, then being given back.
There are two ways to deal with that. If the Treasury
does not want to spend a lot of money, it could extend
the time to sell property from three to five years. That
is one way to deal with it; on the other hand, the more
expensive—but preferable—option would be to cease
upfront payments of the surcharge.
Finally, I want to move to the question of landlords
and their payment of tax to HMRC. I want to pray in
aid to a report produced by the London Borough of
Newham, which I got hold of this week. I do not know
if the Minister has seen the report, but I advise Treasury
officials to dig it out. It states:
“the primary purpose of Newham’s licensing scheme is foremost
to protect tenants. We have shown that private rented sector
licensing has ancillary benefits in ensuring landlords meet their
tax responsibilities both to local and central government …
Through the data collated by our private rented sector licensing
regime, we have been able to assist HMRC in assessing tax
compliance by landlords. It is our understanding that a significant
number of Newham’s landlords are of interest to HMRC, where
there are discrepancies between declared income and our records.
Based on research Newham conducted, which was independently
evaluated by the Institute for Public Policy Research (IPPR), we
estimated that the amount of undeclared tax by landlords in
London alone back in 2014 could be as much as £183.1 million.
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The rapid growth of the private rented sector and escalation in
rent levels since means that the amount of undisclosed tax is now
potentially even greater. The Treasury currently estimates that the
national tax gap from rental income is £590 million”.

So, Newham is stating a figure of nearly £200 million
in London alone, and the Treasury is stating £590 million
nationally. I think that £590 million is a gross underestimation of revenue lost because HMRC does not
have the resources to follow up in the way that Newham
Council can in the case of private landlords.
The report then states:
“Newham emailed all licensed landlords in partnership with
HMRC shortly after introducing the scheme, advising landlords
how they could get their tax affairs up to date. As a result, it is our
understanding that a number of landlords on our register voluntarily
disclosed previously undeclared rental income. Newham has also
provided HMRC with the details of all registered landlords in the
borough. It is our understanding that this uncovered a significant
number of landlords who may not be declaring their income”.

Why do the Government not promote this idea of a
registration scheme for landlords nationally, for every
borough, whereby they could link up with HMRC and
increase the tax take from private landlords? I was put
on to this by a chap called Mr Gunston, who wrote to
me last week. I had asked the noble Lord, Lord Bourne,
a question on this matter. Mr Gunston said:
“Clearly Lord Bourne had not read the report by the London
Borough of Newham that of the 26,254 landlords on its Houses
in Multiple Occupation register, some 13,000 had not registered
with HMRC for tax self-assessment. You will be aware that it is a
requirement for all landlords receiving annual rent of £2,500 or
above to register for tax self-assessment with HM Revenue and
Customs. Given that this is just one London Borough, if replicated
across London and the remainder of England, it would suggest
that there is a significant problem of landlord tax evasion and the
loss of significant tax revenues. In an era of limited government
finances and a large government debt, clearly Lord Bourne needs
to take the issue of tax evasion and tax avoidance more seriously”.

I was not expecting the noble Lord, Lord Bourne, to
give me an immediate answer at the time, but I think
he may wish to refer to my modest contribution to the
debate.
All I am saying is that there is a lot more money
to collect out there. When we hear of reductions in
resources available to HMRC, that fact is worrying.
The Government should act on the basis of information
I have provided, which I would have thought HMRC
is aware of but unable to deal with at the present time.
8.27 pm
Lord Leigh of Hurley (Con): My Lords, this year I
served on the Finance Bill Sub-Committee of the
Select Committee on Economic Affairs. I congratulate
the noble Lords, Lord Turnbull and Lord Hollick, and
my colleagues on the committee on, and thank the
special advisers who helped us so ably for, the report’s
publication. I draw your Lordships’ attention to my
interest in the register, not least as a member of the
Institute of Chartered Accountants in England and
Wales and, by something of a fluke, as a member of
the Chartered Institute of Taxation. It is something of
a fluke because, somehow or other, I passed the exams
in 1985, to the great surprise of my teachers and
colleagues at the time. Taxation post-1985 has been a
bit of a mystery to me, but I have some expertise of
it pre-1985.
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None the less, it is particularly gratifying to debate
the report at Second Reading of the Finance Bill. I
served on the sub-committee when we investigated
taxation on LLPs, and was very disheartened to find
that none of the many recommendations we made
were adopted by the previous Chancellor. I am extremely
encouraged that the current Chancellor has taken a
completely different approach, and is clearly listening
to submissions and reports, such as the one made by
your Lordships’committee. However, it was disappointing
that the Statement of 13 July thanked many members
of the public, and others, for contributions, but did
not recognise our report. I think we can take it that
they were listening.
As considerable time and effort goes into these
reports and, equally important, members of the public
give their valuable time making written and oral
representations, I was pleased to learn that so much of
the report is being implemented in the Finance Bill
and subsequent announcements. We heard from a
number of witnesses worried about the impact on
their businesses and from professional advisers who
pointed out that their clients were simply not prepared
to tackle digitalisation. As the noble Lord, Lord Turnbull,
said, it was eye-opening to learn how many taxpayers
and members of the public were either digitally excluded
or referred to as “assisted digital”, who would need some
sort of help to interact digitally with the Government.
This ranged from about 30% of micro-businesses to
45% of the adult population.
Our report welcomed the Chancellor’s announcement
of a delay, but made the point that it did not go far
enough to allow proper testing in pilot areas, as had
been planned. Overall, it must be right to encourage
all businesses to go digital, but it is not clear to me that
this will close the tax gap as contended, although I of
course recognise that the tax gap under this Government
is the lowest ever. However, the behavioural assumptions
made imply that errors, when corrected, will always be
in the Exchequer’s favour. I am not sure this is the
case. The Chartered Institute of Taxation surveyed its
members; 41% thought that the changes would have
little impact on the level of their clients’ errors, and
nearly 40% considered that they would increase errors,
which could of course lead to a loss of Treasury
revenue.
The Association of Accounting Technicians, another
institute very much at the front end of helping business,
was concerned that time-consuming and costly quarterly
reporting requirements would result in businesses turning
to the black economy. I was persuaded that the impact
of quarterly reporting could substantially increase the
error rate. HM Treasury and HMRC seem confident
that their estimates will hold up, but I am not convinced
that the pilot studies have been as extensive or as deep
as they could be.
I can see that where businesses use spreadsheets
rather than software, particularly where they have
partial exemptions, converting the output figures into
the VAT return will be a challenge. There is still time
to be flexible as the regulations are not scheduled to
be laid before Parliament before spring 2018, so one
can only hope that HMRC is listening and talking to
those affected.
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I can tell noble Lords that quarterly accounting is
causing great concern in the business community. To
make corporate tax quarterly returns effective will
need considerable work, not least in assessing accruals,
identifying provisions and computating capital allowances.
Is this really a constructive use of entrepreneurs’ time?
Once again, I add my voice to those who plead for
tax simplification. I do not have it but there are
640-odd pages.
Lord Campbell-Savours: It is 664.
Lord Leigh of Hurley: I thank the noble Lord. That
does not seem very far along the road of tax simplification.
Businesses will have all sorts of challenges when MTD
hits them. I hope the Government will listen to the
Office of Tax Simplification, which, in its submissions
to us, was clear that its opinions had not really had an
impact.
It has to be said that, despite my earlier comments,
HM Treasury really has by and large listened to those
with genuine concerns. One can only hope that it
continues in this direction of travel.
I turn my attention to a couple of other areas in
the Finance Bill, not the report. I will not touch on
inheritance tax, but it was extremely interesting to
hear some radical views on it. I would welcome further
debate in this House on taxation. It is a little disappointing
that so few of your Lordships are able to speak
tonight, but although we are not allowed to comment
on rates, allowances and so forth, I would have thought
we were allowed to comment on structures and new
and radical ideas. I hope the usual channels might
permit debate on this subject at a later date.
The area I will talk about relates to Clauses 48
to 59, which deal with fulfilment of third-country
goods coming in to the UK via online marketplaces.
This follows measures in last year’s Budget and gives
HMRC much greater powers, as my noble friend Lord
Bates said. I first raised this issue in an Oral Question
in December 2015 and have, together with my noble
friend Lord Lucas, continued to address it in a number
of speeches in your Lordships’ House. Accordingly, I
welcome these important clauses, but I am concerned
that much greater work needs to be done. Only last
month I asked in a Written Question whether HMRC
obtains data on the amount of goods that non-UK
sellers of the likes of Amazon and eBay import into
the UK and, if so, whether HMRC reconciles that
data with declared sales. The answer from my noble
friend the Minister—I join my noble friend Lord
Wakeham in congratulating him on his performance
here and in other roles—was a little disappointing as
it, shall we say, avoided, if not evaded, the question.
I have also asked whether the Government will treat
Amazon as a supply chain for VAT purposes and was
very encouraged by that answer. I remind my noble
friend that there is nothing more irritating to UK
retailers than seeing overseas, third-party, non-EU
companies sell their goods into the UK without VAT,
effectively undercutting UK retailers.
I do not think the importance of these clauses has
been recognised. I urge my noble friend to read the
written submissions by Richard Allen of vatfraud.org
to the Public Accounts Committee hearing on 13 September
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this year. It states that the VAT registration numbers of
traders on Amazon are either not being displayed, or,
where they are, could be completely bogus. As a result,
customs authorities are unable to police abuse.
Consequently, it could be that certain internet retailers
will not and should not be regarded as fit and proper
fulfilment operators as defined by these clauses. There
are many examples of certain internet retailers being
aware of abuse and just not acting.
To the extent that Clauses 48 to 59 give HMRC
great power, they are very welcome. I do not agree
with the Chartered Institute of Taxation; the fact that
they could be guilty of committing a criminal offence
is a good thing. My concern is that there is evidence of
HMRC not using its existing powers and this has now
become a national issue. The level of VAT loss here is
estimated by HM Treasury to be in the region of
£1 billion to £1.5 billion—huge numbers. So, yes,
HMRC needs to be properly resourced to pursue this,
but the third parties must also share the costs as the
ones who are benefiting. They now bear joint and
several liability, and action is the only way to tackle
this huge loss of VAT and damage to regular UK
traders. It is vital that HMRC acts on these clauses
and related ones, and a number of us in this House
and in the other place will monitor this issue with
further Written Questions and debates.
I want finally to address the clauses covering the
EIS, or enterprise investment scheme, and VCTs, or
venture capital trusts. The clauses in the Finance Bill
largely implement previously announced changes to
the scheme, but their very existence implies that the
Treasury is committed to the VCT scheme and EIS. It
was pleasing to see that there were no substantial
changes, negatively, in the Finance Bill and I make a
plea for no more dramatic changes to the VCT and
EIS legislation over the next few weeks, or even days.
We of course await the patient capital review, but it is
clear that VCT funding is of a longer term, typically
seven years, and plugs the finance gap of equity funding
in the £2 million to £10 million range. Some excellent
research has been done by the venture capital trust
association which shows an increase in the number
jobs created by VCT investees. I am aware that the
Treasury does not like to see a loss of revenue, which
occurs when investment is made in such businesses,
but to maintain the UK’s position as one of the
leading countries for start-up businesses, it would be
a great shame if either of these incentives for new
business and growing businesses was in any way
hampered.
There are many other areas in the Bill which merit
further discussion, such as tax avoidance and interest
deduction by companies, but I think I have said enough
for the moment and eagerly look forward to the proposals
in the Budget in a couple of weeks’ time, which I hope
will enable your Lordships’ Economic Affairs Finance
Bill Sub-Committee to meet again and take on new
and fresh challenges.
8.39 pm
Baroness Kramer (LD): My Lords, it has been a
short debate—I am beginning to think that debates
are in inverse size to a Bill, as is perhaps true in this
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live reasonably hand to mouth and take a great deal of
risk. I was looking at a report from the Federation of
Small Businesses that identifies the fact that small
businesses already carry costs of more than £3,500 a
year to meet tax and regulation requirements; adding
more to that process every year, putting the additional
stresses on companies of quarterly and digital reporting,
really undermines a group of companies that we absolutely
require as the backbone of our economy. Their growth
is critical and taking any measure that hinders that
growth is, frankly, retrograde.

[BARONESS KRAMER]
case—but a fascinating one, and I am glad to be the
first of the wind-up speakers. When the Minister
opened this discussion of the Bill, he concentrated
first on praising the Government for their action on
tax avoidance. If he feels that action has been adequate,
he will have heard within the context of this debate
some additional ideas from the noble Lords, Lord
Campbell-Savours and Lord Leigh of Hurley, and
others, and I recommend that perhaps he follow some
of the coverage of the Paradise papers. The tax avoidance
community is constantly ingenious and always finds
yet another loophole. It is about time that the Government
looked again at the possibility of a general anti-avoidance
rule rather than living as we do at the moment with a
general anti-abuse rule, which limits our capacity to
shut down many such operations in the early stages of
their development. We are constantly playing a catch-up
game with the specialists, and it seems that most
people in this House would like to see that process
change dramatically. I am not saying that there has
not been improvement—there has been some closing
of loopholes—but there is an incredibly long way to
go before we get a grip on this, mostly because too
much money is involved, which is a constant incentive
to others always to look for yet another way to get
around the latest measure that HMRC has managed
to put forward.

I had not realised until I looked at this that a
significant minority still complete their returns manually.
Asking them to make this step into digital reporting is
surely a challenge: many lack the IT skills and the
digital technology, but it is also an issue of time.
Anyone who has worked in a small business—I have
had one of my own—knows that the day is not an
eight or nine-hour working day but a 12 or 15 or
16-hour working day. Frankly, we should look at ways
to lift pressure off these companies, not add pressure
to them. I really do not understand why HMRC does
not recognise the realities of life as a small company
and turn this into a voluntary scheme rather than a
mandatory scheme. Additional time—an additional
year—is welcome, but it really does not meet the need
in this instance.

On non-doms, I think that there is some frustration
around the Bill in that all of us feel that each person
should pay their fair share of taxes. The noble Lord,
Lord Bates, was quite eloquent in saying that, and
there has been a tightening up of non-dom regulation,
but through a potential loophole with offshore taxes it
almost feels as though there has been tightening with
one hand and loosening with the other. This is an issue
which for the purposes of public trust alone should
really be taken off the table. It is important that the
Government get a real grip of issues such as non-dom
status. Taxpayers really feel the pressure of being
honest in paying their taxes and feel that others can
always find some mechanism. Although they may be
using non-dom status and not tax avoidance in the
conventional sense, it feels exactly the same if you are
a member of the public and there are opportunities to
continue to exploit that kind of positioning and
designation.

One of the most striking comments in the report, at
least from an administrative perspective, is that the
benefit to HMRC “remains opaque”. If we do not
have administrative benefits, then putting an additional
administrative burden on small businesses seems even
more extraordinary, frankly, in this area. I make one
last comment: I hope that HMRC will take on board
the challenge that small businesses are finding in meeting
what it obviously thinks should be one of the easier
tasks, which is going digital for tax purposes and
reporting quarterly. We are looking, with Brexit, at a
reality where border clearance for exports to the EU
as part of a supply chain will require an extraordinary
level of paperwork. If the only relief for that burden—the
only way of reducing that cost and that friction—is to
go digital, which is the suggestion we hear from the
Government, it is going to be a near impossible challenge
for small businesses, with huge consequences for them
and the way they work.

The noble Lord, Lord Turnbull, took on the core
issue in this Bill. I join others in praising the work of
the Economic Affairs sub-committee, because I have
sat on it in the past and know how closely it follows
the legislation and the detailed evidence it takes. The
noble Lord, Lord Wakeham, praised the Minister—I
think that we all join in that praise—but his sting in
the tail was that this was a pretty critical report, and it
certainly is. However, it is a very important one. Both
the noble Lord, Lord Turnbull, and the noble Lord,
Lord Leigh, acknowledged that the Government had
shifted in part in response to the issues that had been
raised in the report and the protests that the business
community has raised much more widely about the
whole process of making tax digital, but frankly we
are looking at small companies. There is no meaningful
rationale for making this process mandatory on smaller
entities. It should be a voluntary process. These companies

I very much hope that HMRC will take on board
and learn from this experience that this is not an easy
process, has significant costs for small businesses and
undermines their capacity to grow and thrive. A lesson
needs to be learned. I join others in saying that one of
the most interesting parts of the debate has been
some of the suggestions that have come forward for
different ways of looking at tax. We do not have those
debates very often in this House and there are surely
some exciting opportunities to rethink the way we levy
taxation. We keep building on what is essentially a
Victorian system and a Victorian set of assumptions
yet we are going into the 21st century, into a digital
world with a fourth Industrial Revolution coming. It
seems to me that that requires really fundamental
rethinking; it is both an opportunity and a challenge
and I am sure that, within this House, there is an
expertise that could very much contribute to it.
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8.47 pm
Lord Davies of Oldham (Lab): My Lords, this has
been an excellent debate. It has centred on a financial
Bill which scarcely gripped the nation—save those
aspects of it which were junked in the early stages,
straight after the Budget, with all the controversy
which surrounded that. It had a pretty poor parentage
in those terms and of course this reception has helped
to indicate that the Bill is not a terribly important one
in the nation’s affairs. The other aspect of it, with
regard to timing, is that we are considering the Bill, as
the other place has been considering the Bill in the last
couple of weeks, within a week or so of the next
Budget and the next financial Bill—so it is not surprising
that the Bill has not provoked a great deal of controversy,
nor a great deal of approval.
Because of this I feel free to concentrate first on the
Economic Affairs Finance Bill Sub-Committee report
and congratulate the noble Lord, Lord Turnbull, on
his introduction, which made the issue so clear, and
the noble Lord, Lord Wakeham, who contributed as a
member of that committee. It seems to me that the
report puts forward a very clear position, which the
Government ought to take cognisance of.
In two concurrent sentences, the report makes its
case clear. It says:
“The digitalisation of tax administration in a way that assists
taxpayers is … to be welcomed”.

The Official Opposition endorse that wholeheartedly,
but it is a question of how we make that work.
The next sentence in the report states:
“Where the Government is wrong”,

is in their timetable. We certainly endorse that point as
well. Of course, the Government have moved a little
on the timetable—but not, we think, far enough.
We put forward an amendment in the other place
proposing that there should be more time for people
to adjust to the demands of responding to the Inland
Revenue than the Government are providing at present.
The reason is quite clear. It is thought that 61% of
those who are self-employed—2 million people—will
struggle with the process of compliance. They may
struggle with that process for other reasons as well,
because people do not enthuse about paying tax. But
what is reflected here is that these people will have the
greatest difficulty in meeting the standard requirements
of the Inland Revenue for the submission of their
returns. We therefore cannot possibly demand that
they respond without adequate preparation.
I very much enjoyed the contribution of my noble
friend Lord Campbell-Savours, along with the fact
that the noble Lord, Lord Leigh, gave him some
support. I imagine that they would differ a great deal
on detail, but my noble friend identified that there is at
least a significant case for the Inland Revenue, and for
the Government, to concentrate rather more on wealth
than income. We all know how wealth has accumulated
in recent years, and how limited the range of that
wealth is in the numbers of people who have benefited
from it. So it is right that we look at the issues
introduced by my noble friend Lord Campbell-Savours,
particularly on inheritance tax. I would certainly welcome
it if this House engaged in a series of debates on issues
as fundamental as this.
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If this was the sole area of our criticism of the Bill,
it would be serious enough—but we have criticisms of
many other features as well. The Minister in his opening
speech, which we all enjoyed as we always do when he
contributes, made some surprising statements about
the strength of the economy. Some responsible opinion,
such as that of the Institute for Public Policy Research,
has actually said that the economy is broken and
“needs fundamental reform”. It is only Ministers who
can glibly say that all is well in the world; it seems to
me that there is a great deal that needs to be reformed.
The Government persist in lower taxation for the
rich and for big companies, while hitting the income of
those less well-off very hard—even to the point where
those who depend on universal credit are meant to
sustain themselves, devoid of any resources from welfare,
until the issues are sorted out. If that continues to
happen as we run into the Christmas period, and if
people find themselves unable to meet their bills and
therefore get ejected from their homes, this Government
will not know what has hit them.
This is nothing to do with taxation but on one
occasion, I found that one of my great boyhood
heroes when I was a young cricketer, the wonderful
spin bowler from the West Indies, Sonny Ramadhin,
happened to be a publican in the town that I represented.
The brewery decided that it wanted to take possession
of the pub and throw him out on Christmas Eve. How
very thoughtful. How very considerate. This was a
man who had won the plaudits of nations—I say
“nations” because the British approved of him as
much as the West Indians in the tests. He was thrown
out on Christmas Eve. You should have seen how that
stirred the people of Oldham. Corrective action was
taken quite quickly. If this Government are heading
for that kind of conduct over the next month or so
because of the way in which they are implementing
universal credit, I warn them that they are in for a very
difficult time indeed.
The Government present what I think is a somewhat
rosy picture of the strength of the Inland Revenue.
From the very first day that they came to office, we
were anxious about cuts in HMRC. Within a year it
was quite clear that the cuts there were the same as
those in other departments. It did not matter how
much we told the Government that they were in fact
cutting jobs and people who were bringing in revenue,
they persisted. They persisted all through the days of
austerity. The Minister is trying to pretend to me now
that in fact the Inland Revenue is quite able to reach its
requirements. One of the things that is going on in the
Inland Revenue at present is a very significant cut in
the number of offices and the creation of the regions. I
have no doubt that that fits some grand plan somewhere
that will be efficient in the long run, but in the short
term and where we now want the Inland Revenue to be
effective, it is bound to have deleterious effects.
Do the Government understand the diversity of
UK society at present? How can they talk well about
an economy when people under 30 have very little
hope of matching the living standards of their parents?
Housing is far too expensive for them to be part of the
property-owning democracy—except for the favoured
few—and rents rocket up in the private sector for all
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the reasons we know only too well. Over this period of
austerity, wages and salaries have been frozen, particularly
in the public sector, and jobs have often been replaced
by zero-hours contracts and jobs which bear no
resemblance to the public sector jobs that they have
replaced.
People should envisage what it means to work for
an employer who has such power in relation to the
so-called contract that you actually have not got with
him. He can tell you to sling your hook, basically, at a
moment’s notice. If we have that kind of society, the
Government cannot boast about full employment too
much if quite a percentage of jobs fit into this pattern.
Without wage growth, what is happening? At present,
inflation is dashing past the rise in wages and people
are being impoverished by that fact. Housing inflation,
in particular, means that there is no hope for so many
who would otherwise aspire to own their home.
That is about people who live in our country and
try to cope within this flourishing economy—but the
national statistics bear out the limitations of this
Government as far as the economy is concerned. We
have the lowest productivity in the G7. Germans are
able to produce three times as much as we can in the
same unit of time. The trade imbalance is still increasing
and Britain is finding it very difficult to make its way.
There are great disparities between incomes and wealth
in London and the south-east, and the rest of England
and the rest of the United Kingdom—Wales, Scotland
and Northern Ireland. These are all indications of
an economy about which the Minister, far from
being complacent, ought to be concerned. He should
demonstrate how the Government are analysing their
response to these great issues.
Under it all of course is the great uncertainty of
Brexit. We all recognise that Brexit is a massive challenge
for the Government, but the Minister must recognise
that the time delay that is going on before any definition
of progress with regard to the negotiations means that
of course business confidence is very severely affected.
This is a finance Bill whose only merit is that it will
in fact be supplanted by another one in the very near
future.

9 pm
Lord Bates: My Lords, I thank all noble Lords for
their contributions in this short but very helpful debate,
which was significantly strengthened, as many noble
Lords said, by the excellent report on making tax
digital prepared by the sub-committee, which I again
pay tribute to. There were, rightly, some concerns
about consultation and the steps which have been
taken. My noble friend Lord Wakeham, although very
generous towards me personally, then lulled me into a
false sense of security by reminding me of the limitations
of consultation. As he was saying that, I was thinking
back to a text that used to be above the kitchen steps
in my parents’ home, from Proverbs 16, verse 18:
“Pride cometh before a fall”.

I certainly do not want to go down that route, but we
in your Lordships’House can be proud of the contribution
that it has made in terms of improving the way in
which these measures have been introduced.
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In no particular order, I will try to address some of
the issues in the time that I have available. The noble
Baroness, Lady Kramer, asked how we expect the
process of making tax digital to bring in more tax. In
2014-15, more than £3.5 billion was lost due to mistakes
in VAT tax returns alone, and the Office for Budget
Responsibility will certify costings for the revenue
programme and how yields from taxation are forecast
to increase in the course of the Budget.
The noble Baroness also said that not enough action
was being taken to dissuade tax avoiders. Clause 65
and Schedule 16 introduce a new penalty for any
person who enables the use of tax avoidance arrangements
which are later defeated by HMRC. Tax avoiders face
significant financial costs when HMRC defeats them,
but those who enable them to bear little risk; they gain
financially as their clients foot the bill. One of the
purposes of this legislation is to tackle that injustice.
The noble Baroness asked whether there would be a
general anti-avoidance rule rather than a general anti-abuse
rule. The Government are legislating on the general
anti-abuse rule, drawing on the recommendations of
an independent expert study group led by Graham
Aaronson QC. It is robustly founded. The Bill takes
forward a number of specific and significant provisions
that will tackle areas of tax avoidance.
My noble friend Lord Leigh referred to some of the
issues raised by the committee’s report, and raised
concerns regarding the administrative burden of making
tax digital for VAT. As VAT already requires quarterly
digital returns, no business will need to provide information
to HMRC more regularly that it does now; nor will it
need to provide extra information.
The noble Baroness, Lady Kramer, mentioned the
difficulties of filling in VAT tax returns, and I can
empathise with that, having filled them in myself. It is
a tortuous process. But digitisation of this, we believe,
can actually make tax recording simpler in the long
term by making use of the technology that is available.
My noble friend Lord Leigh also asked about
spreadsheets. Businesses can continue to use spreadsheets
as part of maintaining digital records and performing
tax calculations to meet making tax digital requirements.
Any business choosing to keep its digital records in
performing tax calculations using spreadsheets must
ensure that it meets the making tax digital requirements,
including automatically sending the required digital
updates and other recording to HMRC. As part of the
pilot started earlier this year, HMRC has already
received the first update from someone keeping their
records on a spreadsheet. It is also worth saying, more
generally, that the Government will not force the
system on anyone who cannot handle it—a point
which the noble Lord, Lord Turnbull, rightly led on.
Indeed, 3 million businesses under the VAT threshold
will be able to move forward towards making tax
digital at a pace that works for them. Even larger
businesses will be asked to use making tax digital for
VAT only from 2019.
My noble friend also brought the attention of the
House to Clauses 48 to 59 on fulfilment houses and
the previous Finance Act 2016 provision that allows
HMRC to make online marketplaces jointly and
severally liable for the unpaid VAT of their non-EU
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sellers. Together, this package of measures, first announced
in the Budget, is expected to raise £875 million by
2021.
I, too, enjoyed the contribution of the noble Lord,
Lord Campbell-Savours; it was a thoughtful contribution
on the wider issue of taxation. It was nice to see
cross-party consensus between him and my noble friend
Lord Leigh. The noble Lord, Lord Davies, also mentioned
talking more about the principles of taxation, and
I agree.
The noble Lord asked whether inheritance tax should
be paid by the beneficiary rather than from the estate.
This would be a very large-scale reform, with significant
impacts across a wide range of situations and would
need careful consideration. He raises the example of
Germany. That was not one that I was aware of, but I
am keen to look at that. The Government keep all
taxes under review, and I will ensure that the noble
Lord’s remarks are brought to the attention of my
colleagues in the Treasury.
The noble Lord, Lord Turnbull, asked when a
revised impact assessment will be published. It will be
released shortly, following the Budget. He also asked
whether there will be at least one year of systems
testing before introduction. The making tax digital for
VAT pilot will commence by the end of the year,
starting with small-scale technical testing, followed by
a wider live pilot in the spring. This will allow for more
than a year of testing before any businesses are mandated
to use the system, and testing of all MTD elements
and processes. I hope he will feel that that is a step
towards what he was asking for.
Lord Campbell-Savours: The Minister referred to
the specific issue of inheritance tax, but what about
stamp duty?
Lord Bates: I was coming to that.
Lord Campbell-Savours: Fair enough. I thought he
had dealt with me—that was all. Forgive me.
Lord Bates: I would never be so pompous as to
pretend that I should deal with the noble Lord, but I
shall certainly be responding to his comments. I said
earlier that because I have not been able to sort my
papers into chronological order, I was just taking
them as they came, but I will certainly come to his
point on stamp duty.
The noble Lord, Lord Turnbull, asked about businesses
that have difficulty in engaging digitally. The noble
Baroness, Lady Kramer, also referred to this. The
Government have been clear from the outset that
those businesses which are unable to go digital will not
be required to do so. We are legislating to exempt
taxpayers who cannot engage digitally. All businesses
currently digitally exempt for VAT will continue to be
so under MTD. This will be based on existing VAT
online filing exemptions, which stakeholders have
recognised as a sensible definition.
I turn now to the question raised by the noble Lord,
Lord Campbell-Savours, about whether the stamp
duty surcharge was harming the market and should be
reformed. He referenced a report by Newham Council.
I have not seen it, but I will certainly make sure that it
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is drawn to colleagues’ attention. Since 1 April 2016,
higher rates of stamp duty have been charged on
purchases of additional residential properties, such as
buy-to-let. This is part of the Government’s commitment
to supporting home ownership, alongside other measures
on both the supply and demand side of the market.
This Government keep all taxes under review.
I thank the noble Lord for his contribution. He
asked specifically about Newham, which is an issue
that the Government take seriously. HMRC reduced
the tax gap in 2015-16 to an historic low. On the
time-specific matter raised by the noble Lord, I shall
be happy to write to him and endeavour to answer his
questions on the Newham experience. That applies to
all other points raised by noble Lords which I may not
get the chance to cover in my remarks.
My noble friend Lord Wakeham asked about the
wider lessons for HMRC’s consultation arrangements.
I was almost tempted to say that I would be delighted
to invite him back to his former parish at the Treasury
where he could meet us and talk about the consultation
exercise. I think that that would be a very good thing,
so I put it on the record, and my colleagues will ensure
that that happens. He talked about the informal
conversations and people talking through particular
problems. That would be helpful. There are standard
guidelines on how consultations are now supposed to
be undertaken in operation across government, and
there are areas where that could be improved.
The decision to move to a single, annual autumn
Budget allows more time to consult before tax changes
take effect. The Government have made significant
commitments to improve tax policy-making since 2010,
and we remain committed to them. On a point raised
by the noble Lord, Lord Davies, I recognise that the
Bill is a very substantial piece. He rather unkindly
referred to parts of it being somehow dealt with in the
wash-up before the general election.
There is a general point here. I know that there is
always a tension: do you make changes explicit in law,
and therefore run the risk of criticism for producing a
Bill of 664 pages, or do you establish general principles?
Because that often leads to contested cases going
through the courts, trying to determine what was in
the mind of the legislators, we recognised that we
should try to be explicit about our intentions wherever
possible. We are introducing some significant changes,
and 70% of the clauses in this Finance Bill were
announced prior to the spring Budget in 2017 and
consulted on extensively. Effectively, we will continue
that discussion, including through the publication of
draft legislation. There are over 390 pages of draft
legislation: 98 clauses and 22 schedules were published
for technical consultation in December 2016. Further
draft legislation was published for technical consultation
in January 2017: seven clauses and six schedules in
over 200 pages of new draft legislation.
The noble Lord, Lord Leigh, asked about the Office
of Tax Simplification, which was established by the
Government last year, and placed on a statutory footing.
It is dedicated to reducing tax compliance burdens on
both businesses and individual taxpayers. It investigates
where the tax system is overly complex and advises
government on how to reduce that complexity.
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I am conscious that time is moving on and that I
have addressed a number of the points raised by noble
Lords, though not all. A number of the points were
worthy of more detailed consideration so, with the
leave of the House, I undertake to reflect on the
debate, which has been thoughtful and of a very high
quality, and to write, perhaps following the Budget, to
update colleagues as we go forward. With that, I
commend the Bill to the House and beg that the
House grant this Bill a Second Reading—or words to
that effect.

Bill read a second time. Committee negatived. Standing
Order 46 having been dispensed with, the Bill was read a
third time, and passed.
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Motion to Take Note
9.15 pm
Moved by Lord Turnbull
That this House takes note of the Report from
the Economic Affairs Committee The Draft Finance
Bill 2017: making tax digital for business (3rd Report,
Session 2016–17, HL Paper 137).
Motion agreed.
House adjourned at 9.16 pm.

